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© An Act to amend the Inéome Tax Act 1997

The Parliament of the Cook Islands enacts as follows—
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Title i
This Act iz the Income Tax Amendment Aot 2013,

Commencement

This Act, except section 22(2), comes info force on 1 January 2014.
Section 22(2) comes into force on 1 January 2015,

Section 7 comes into force on 1 March 2014,

Principal Act amended
This Act amends the Income Tax Act 1997 (the principal Act).

Application

This Act, other thin section 22(2) apphes to each income year commencmg on
or after 1 January72014.

Section 22(2) applies to each 1 mcome year commencing on or after 1 January
2015. -

Section 2 amended

Section 2 is amended by repeaimg the definition of minerais and: subsumtxng
the following definition:

“mineral “has the meaning given by section 7(1) of the Seabed
Minerals. Act”. ‘
Section 2-4s amended by inserting the following definitions in'their appropriate

alphabeﬁcaluordelf:

“srav’s lemgth transaction means a-transaction between independent

persons dealing with each other at-arm’s length

“Cook Islands, when referring to 2 geographic area,— _

*(a) ‘has the meaning given by Arficle 1 0f the Constitution of the
Cock Islands; and

“(by includes the territorial: sea and exclusive economic.zone of the
Cook Islands as those terms-are defined in-sections 3 and:8 of
:‘:he Territorial Sea. and Exclusive Economic Zone Act 1977 -

entity nEans— .

“fa) - a government (whether state, regional, ot local); and

“(b) -acompany, partnership, trust, or similar body or association

“mmovable property includes -a . title, -mining  information, .and

prospecting information
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“mining information has the meaning given by section 143A
“natural resource amount means-——

“(a) an amount (including a premium or like amount) as
consideration for the right to take minerals or a living or non-
living resource from land or sea; or

“b) an amount calculated in whole or part by reference to the
quantity or value of minerals or a iiving or non-living resource
taken from land or sea

“permanent establishment means a fixed place of business through

which the business of a person is wholly or partly carried on, and

includes the following:

“(a)  a place of management, branch, office, factory, warchouse, or
workshop other than a liaison office (being an office that has
representation of a person’s business as its sole activity); and

“b)  amine site, oil or gas well, quarry, or other place of exploration
for, or extraction of, natural resources, including a boat or ship
that provides a base for the cxpiorauon or extraction of natural

- resources; and

“{c} a building site, or a ‘construction, assembiy or installation
project, or supervisory activities connetted with such a site or
project, but only if the site, project, or activities continue for
more than 6 months; and

“(d) the furnishing of services by the person, including consultancy
services, through employees or other personnel engaged by the
person for such a purpose, but only if activities of that nature
continue for the same or a connected project for a period or
petiods aggregating more than 6 months in any 12-month
period; and

“fe)} a person {other than an agent of independent status) acting on
‘behalf of another person (the principal), if the first-mentioned
Person—

*(i)  has and habitally exercises an authority to .conclude
contracts on-behdlf of the principal; or

“4Giy  habitally maintains a stock of goods from which the
person regularly delivers goods on behalf of the
principal

“nrospecting information has the meaning given by section 143A

“Seabed Minerals-Act means the Seabed Minerals Act. 2009

“title has the meaning given by section 7(1) of the Seabed -Minerals
Act

“underlying ownership, in relation to-an entity, means-an interest in

the entity held directly, or indirectly through.an interposed entity or

entities, by an dndividual or by.an eatity not ultimately owned by
individuals™.

o Sedtdon 1T amended

(1) “Section 11(2) is amended by omitting *and the whole of the income. derived
~from the business or jointly shall be deemed to beé that of the hiisband”.

{2) - Section 11 is amended by adding the following subsections:



Income Tax Amendment 2013, Neo. 18

“(3) Instead, the income derived from the business or jointly must be
apportioned according to the amount in fact eatned by each party.

“(4) If a husband and wife carrying on business together or deriving income
jointly do not apportion the income in accordance with subsection (3),
or the Collector considers that the apportionment is not appropriate, the
Collector may, in his or her complete discretion, apportion the income
between the husband and wife in any manner that he or she thinks fit,

having regard to all the circumstances of the business or joint
enterprise concerned.” -

Section 42 amended

Section 42(1)(p) is amended by inserting “, except income derived under
section 40 of that Act (and commonly known as an old age pension)” after
“1989”,

Section 43 repealed
Section 43 is repealed.

Section 44 substituted
Section 44 is repealed and the following section substituted:

“44  Standard deduction for individuals
“(1) In calculating the taxable income for any income vear of a person who
18 a natural person (not merely acting as a trustee), a deduction must be
allowed, in addition to any other deduction allowed under this Act, as
follows:
“(a) for a person who is resident in the Cook Islands, a deduction
of— :
(i} the person’s taxable income for that year; or
“(1) $11,000 of the person’s taxable income if the person’s
taxable income for that year ismore than $11,000:
“) fora person who is not a resident in the Cook Islands, a
deduction of the amount calculated as follows:

fri 20 4 365 o

-where-—

@ isthe person’s taxable income for that year, or:$11,000 of
“the ;person’s taxable income if the person’s taxable
“income for that year-is more than' $11,000

“b . is'the nurhber of days the person is present inthe Cook
Islands during that year:

e) for a'person who permanently leaves-or permanently arrives-in
:ithe Cook Islands, a. déduction” of the amount caleulated in
- accordance with the formula set out in paragraph (b).
2} o this section,:taxable. income; in relation to.a person, does:not
“include:
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“(a) adividend received by the person from any company where the
company has elected to deduct the dmdend under section
' 59(1{)

“(b) income derived by the personas a beneﬁczary under a trust.”

Section 46 amended
Section 46(1)(e) is amended by inserting *, including income derived from

renting, ofherwise issuing, or exhibiting or cansing to be exhibited films or
trailers of films” after *any property”.

New section 56A inserted ,

The following section is inserted after section 56:

“56A Transfer pricing '

“(1) Subject fo subsection (2), the Collector may, in respect of any
transaction that is not an arm’s length transaction, distribute, apportion,
or allocate income, gm deductions, or tax credits between the parties
to the trangaction as is necessary to reflect the'tax position that would
have been realised in an arm’s length transaction.

“(2) H a party to a transaction to which subsection {1) applies is located in,
and subject to tax in, the Cook Islands, and another party to the
transaction is located outside the Cook Islands, any distribution,
apportionment, or allocation of income, gain, deductions, or tax credits
must be made in accordance with regulations made under this Act.

“(3)  The allocation of income and deductions to a permanent establishment
in the Cook Islands of a non-resident person or a permanent
establishment outside the Cook Islands of a resident person must be
made in accordance with regulations made under this Act.”

Section §7 amended

Section 57 is amended by adding the following subsections as subsections (2)

and (3):

“2)  Subsection (3) applies if-a taxpayer is reqtmred {0 -deduct tax from a
payment under ‘Part VII.or IX (the payment) and the taxpayer is
allowed:a deduction under this Act from 'the total income derived by

* the taxpayer for making the payment,

“(3)  The deduction by the taxpayer:must not be made, and is not allowable

as:a deduction, until the payment has heen paid to the Collector.”

“MNew geetion 7IA inserted

The following section isinserted after section 71:

“71A “Thin capitalisation ‘

“(1} ~Subject to subsection (2), ifia foreign-controlled resident company,
-other thar a bank, has a debt-to-equity ratio in excess of L5140 Lat any
time during an income year, a deduction is disallowed for the interest

: paid by the company during that year -on. that -part of the debt that
- exceeds the 1.5:t0 1.ratio for the period when the ratio was exceeded.

2) Ifethe debi-to-equity ratio of a foreign-controlled resident company
--exceeds 1.5:40 1 for an income year, subsection (1) does not apply if; at
« all times, during the year, the amount of the debt of the company does
“not exceed the arm’s length debt amount.
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In this section,—

“arm’s length debt amount, in relation to a foreign-controlled
resident company, means the amount of debt that a bank that is not an
associate of the company would be prepared to lend to the company
having regard to all the circumstances of the company

“debt, in relation to a foreign-controlled resident company, means the
greatest amount, at any time during an income year, of the debt
obligations of the company on which interest is payable as determined
according to International Financial Reporting Standards

“debt obligation means an obligation to make a repayment of money
to another. person, including an obligation arising under a promissory
note, bill of exchange, or bond, but not including accounts payable or

~ an obligation to make a repayment of money in respect of which no

interest is payable

“equity, in relation to a foreign-controlled resident company, means
the greatest amount, at'any time during an income year, of the equity of
the company as determined according to International Financial
Reporting Standards and includes an obligation to make a repayment of
money in respect of which no interest is payable

“foreign-controlied resident company means a resident company in
which 5(}% or more of the shares in the company are held, directly or
mdlrectly, by a non-resident company either alone or together with an
associate or associates

“Imternational Financial Reporting Standards means the most
recent International Financial Reporting Standards issued by the
International Accounting Standards Board or any successor body
taking over the role of issving International Financial Reporting
Standards

For the purpnses of ‘this section, two persons are associates of each

other if—

“(a) one person acts or may act in accordance with the directions,
requests, suggestions, or wishes of the other petson; or

“(b) 'both persons act of may act-in accordance with the directions,
“requests, suggestions, or wishes of'a third person.”

Section 75 substituted
“Section 75 is repealed-and the following section substituted:
i £

‘Taxabléincome from ships:and aireraft-owned by non-residerits
‘For the:purposes of this Part, 5% of the gross amount paid or. payable
to “the .dwner of -a -ship for ‘the carriage of merchandise, goods.
livestock,  mail, “or . passengers by ‘the ship to outside of the Cook

 Islands is deemed to be taxable income derived by the owner from the

Cook Islands, irrespective of whether—
“(a) .theamountis payabie in or-outside the Cook Islands; or

“(b) - the ship¢alls at 1 ormore other ports it the Cook: Islands before
~finally leaving,

' Bubsection' (1}
“(a) overrides any. other provision of this' Act and no other:tax is

~assessable on the income eamed: fmm the -carriage concerned;
but

Ty
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“(3)

“(4)
“(5)

66(6)
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“(b) applies only if the owner of the shxp is pot a resident of the
Cook Islands,

For the purposes of this Part, the amount pald or payable to the owner

of an aircraft who is not a resident of the Cook Islands for the carriage

of merchandise, goods, livestock, mail, or passengers by the aircraft to
outside of the Cook Islands must be included in the total income
derived by the owner from the Cook Islands, irvespective of whether-—

“(a) the amount is payable in or outside the Cook Islands; or

“(b) the aircraft calls at 1 or more other a:rports in the Cook Islands
before finally leaving.

Subsection (3} applies unless an Order m Council made under

subsection (5) provides otherwise.

The Queen’s Representative may, by Order in Council, do either or

both of the following;

“fa) exempt 1 or more persons speciﬁed in the order from the
application of subsection (3), as from a date specified in the
order: :

“b) vary the application of subsection (3) for 1 or more persons
specified in the order by requiring only income from certain
routes of carriage or types of carriage to be included in the total
income of the persons, as from a date specified in the order.

In this section, owner, in relation to a ship or aircrafl, means the

person to whom the ship or alrcraﬁ belongs or to whom the ship or
airoraft is chartered.” ’

Heading before section 76 and section 76 repealed 1

‘The heading “Non-resident film renters” before sectmn 76 is repealed.

Section 76 is repealed.

“)

Bection 82 amended
‘Section 82(1) is repealed and the following subsecuen substituted:

‘For the purposes of this Pait, a: natm*al ‘person 13 deemed to be resident
in the Cook Islands if— '

“(a) the persori’s homeis inthe Cook Islands and

“(by the person is pessonally present in the Cook Islands for more
‘than 183 days in a 12-month period.”

“Keetion 83 amended

‘Section “83(1) is amendsd by inserting the following paragraphs - after
‘paragraph (1):

“(lay -an-amount derived .on disposal of-a mmeral extracted in the
“ Cook Islands;

“(1b) -a natural Tesource amount if it relates to-the taking of minerals
wor a living or non-living resource t":rom the Cook Islands;

“4(le) «an amount-—

“() . derived. on -disposal of immovable  property, or-an
. interest inimanovable property, in the Cook Islands; or

“Giy  derived on disposal of -an.interest in.an entity, if the

JAnterest derives 20% or more of its value, directly: or
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indirectly, from immovsble property in the Cook
Islands; or

“(ili) an amount included in assessable income under section
143D(5} or {6), 143F(1), (2)(a), or (4), or 143G(3);".

Section 84 amended

Section 84 is amended by inserting “, or of extraction and processing,” after
“manufacture” in the second place where it oceurs,

Section 86 amended

Section 86(1) is amended by inserting “(contractmg state)” afler “ouiside the
Cook Islands”,

Section 86(5) is amended by omitting “Government with which the
agreements are made” and substituting “contracting state”.

Section 86 is amended by adding the following subsections:

“(6} Subiject to subsection (7), when an agreement made under this section
provides that income derived from the Cook Islands is exempt or
excluded from Cook Islands tax or the application of the agreement
results in a reduction in the rate of Cook Islands tax, the benefit of that
exemption, exclusion, or reduction is not available to any entity that,
for the purposes of the agreement, is a resident of the contracting state
when 50% or more of the underlying ownerghip of that entity is held
by an individual or individuals who are not residents of the contracting
state for the purposes of the agreement.

7y  Subsection {(6) does not apply if the resident of the contracting state is a
company listed on a stock exchange in that contracting state.”

Heading to Part %VII amended

The heading to Part VII is amended by inserting *, NATURAL RESOURCE
AMOUNTS,” after “INTEREST”.

‘Hection: Q'Bﬁamemied

The definition of withholding ‘income in section 98 is repealed -and the
following definition sabstituted:

“withholding income—

“(a) ~means interest, dividenids, natural resource amounts, or royalties
‘that-are derived from the Cook Islands and paid to-a person who
is.not resident i int the Cook Islands; but

“(by does not include any income exempt from income tax. nnder this
d 3

-Section 100 amended _
Section 100 is:amended by adding'the following subsection:

“4 -‘Wiﬂﬂmldﬁ;g t,a}_;-.paid:zundefcthissscc:tion:is the final tax in respect of the
income for which'it is paid-and’that:income must not be included as
- assessable income of the person forany other purpose of this Act.”

© Section 100 is'amended by adding the following subsection:

*(5) . Despite subsection (1), the amount of the withholding tax is 30% if the
‘withholding income is interest earned: o an account with a banking

A,
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company and the taxpayer concerned has not provided the banking

company with the taxpayer’s taxpayer identification number (RMD
number).”

23 Section 105 repealed |
Section 103 is repealed. : f

24 New Part 8A inserted
The following Part is inserted after Part VIil—

“Part 8A
Seabed mining
“143A Interpretation
“1} Inthis Part, unless the context otherwise raqmres,
“comumencement date, in relation.to a contractor, means the start of
the first income vear of the contractor to which this part applies
“commencement of commercial production means the first day of
the first period of 30 consecutive days during which the average level
of production on the 25 highest production days in the 30-day period
reaches a production level as determined by the Collector with the
advice of the Seabed Minerals Commissioner
“contractor means a person issued with a title
“development expenditure means capital expenditure incurred in
undertaking recovery operations authorised under a mining licence
(other than expenditure incurred to acquire plant, machinery,
equipment, or other property depreciated under this Act) and includes
expenditure incurred in acquiring-—
“{a) an interest in a title other tham an interest referred to in
paragraph (a) of the definition of exploration expenditure; or
“(b) information relating to mining operations other than
information referred %o in paragraph (b) of the definition of
exploration expenditure
“enpvironmental fund means a fond or account required to be
establithed under Chapter'8 of the Seabed Minerals Act in relationtoa
title'to provide for the future paymént of remedial work: to the title area
and is ‘managed jointly by the contractor and the Seabed Minerals
Authority
“exploration expendimre means expenditure incurred i undertaking
operations authorised under a prospecting permit, exploration licence,
sor retention lease (other than expenditure incurred to acquire plant,
- machinery, equipment, or other property depreciated. under.the Act),
inchading expenditure-incurred in acquiring—
“(a) .a prospecting permit, exploration” licence, .or retention lease
fromi the Government or under a farm-out agreement; or
“(by  prospecting information from the Government or under a farm-
out agreement

“farm-out: agreement means:an: agreement to which section 143G
applies

“mining -information: means- information: associated with ‘recovery
operations ' g
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“mining operations means prospecting, exploration, or recovery
operations, or operations undertaken under a retention lease

“person includes an entity

“prospecting information means information associated with
prospecting or exploration operations, or operations associated with a
retention lease

“Seabed Minerals Authority means the Cook Islands Sesbed
Minerals Authority established by section 16 of the Seabed Minerals
Act -

“Seabed Minerals Commissioner means the Seabed Minerals
Cotnmissioner appoinied under section 24 of the Seabed Minerals Act
“subcontractor means a person supplying services fo a contractor in
respect of mining operations undertaken by the contractor, other than a
person supplying services as an employes.

Unless the context otherwise requires, any term that is used but not
defined in this Part, but is defined in the Seabed Minerals Act has the
meaning given to it by the Seabed Minerals Act.

“Application of Incomé Tax to Seabed Mining Operations

“143B Taxation of contractors and subcontractors

“(1 )
“(2)

GG(S)

Contractors and subcontractors are subject to tax in accordance with
this Act but subject to the modifications in this Part.
If there is any inconsistency in the taxation of a contractor or

subconiractor as between this Part and the other Parts of this Act, this
Part prevaﬁs ‘

The rate of income tax applicable to a contractor is—
“(a) fora company resident in the Cook Islands, 20%; and
“b) for ‘a company that is not a resident of the Cook Islands, 28%.

“143C Exploratmn and develop}nent expenditare -

‘8(1)

“@

“@

A contractor is allowed a deduction for exploraﬁon expenditure
incurred by the contractor in relation to atitle area in the income year

‘in ' which the expenditure isiincurred.
‘Subject to subsection (3), a contractor is allowed a  depreciation

deduction .under this Act on a straight-line basis for development
expenditure incurred by the contractor in relation 1o a title area on the

‘basis that the useful life of the expenditure is the lesser of—

“(a) “the expected life ofithe recovery operations in the title:area to
which the development expenditure relates; and
“by 10 years.

If ‘development expenditure is incurred by :a -contractor -béfore

commencement of commercial production, subsection (2) applies on

-the basis ‘that the ‘expenditure ‘was incurred -at :the time of
~commencement of commercial production.

H143D. .Gontribli'tions to environmental fund

“)

A contribution made by a contractor to-an environmental” fund under

‘the terms of a title granted to the-contractor is allowed-as a deduction

in the income year in-which the contribution was made.
' ¢
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Subject to subsection (3), expenditure incurred by a contractor in
carrying out remedial work 2s directed by, the Seabed Minerals
Authority in respect of a title granted to the contractor is allowed as a
deduction in the income year in which the expenditure is incurred.

A deduction is not allowed under subsection (2) to the extent that the
remedial work is paid for, directly or indirectly, from money made
available out of the contractor’s environmental fund for the tifle in
respect of which the remedial work is undertaken.

An amount accumulated in an environmental fond or withdrawn from
an environmental fund to pay for remedial work as directed by the
Seabed Minerals Authority is exempt income.

Any amount withdrawn from an environmental fund and returned fo
the contractor is included in assessable income of the contractor for the
income year in which the amount was withdrawn and returned to the
contractor.

Any surplus in an epvironmental fund of a contractor at the time of
completion of all mining operations to which the fimd relates is

“included in the assessable income of the contractor for the income year

in which the Operatzﬁons are completed.

“143E Ring-fencing of mming operafions

H(l)

i (2}

sr.(s}

'M(4}

)

“(6)

A deduction for expendxtures or losses mcuxred, wholly or partly, by a
contractor in undertaking mining operations in a title area during an
income year is allowed only agamst the assessabie income derived by
the contractor from such operations in the title area dunng the year.

If the total deductions of & contractor in respe¢t of mining operations
undertaken by the contractor in a title area during an income year
exceed the total assessable income derived from such operations in the

area for the year, the excess is -carried forward and allowed as a
deduction against the assessable income of the contractor from mining

operations in the title area in the next following income year of the
contractor,

An amount that is not deducted under subsection (2) is carried forward
1o the next following income year of the contracter and allowed as a

‘deduction in accordance with subsection (2) inthat year and so on.until

the: amount has been fully deducted or all mining operations in the title

“areg-cease.

If a contractor has:an excess earried forward under subsection (2) for

more than one income year, the excess of the carhest period is-allowed
<as a’'deduction first,

If ‘- contractor Has ceased mitiing opetations in-a title area and the

contractor has'a loss under subsection (2) in relation to the title-area,

‘the :contractor may elect, by notice in writing to' the Collector, to. treat
fhe loss asa loss under subsection (2) inrelation to ancther title:area in

which the contractor undertakes mining operations if the.area covered
by the second-mentioned title area falls wholly within the.area covered
by the frst-mentioned title area.

1

“a) -a contractor has ceased mining operations in a title area; and
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“(b) the contractor has a loss under subsection (2) in relation to the
title area; and

“{¢) subsection (5) does not apply to the contractor,

the contractor may elect, by notice in writing to the Collector, to treat

the loss as;a loss under subsection (2) in relation to mining operations

undertaken by the contractor in another title area.

“143F Disposal of a fitle or information

“(1)

“(2)

“(3)

“4)

Subject to section 143G, if a contractor disposes of an interest in a title
the cost of which was deducted under section 143C(1), or otherwise
recovers or recoups an amount deducted under section 143C(1), the
consideration for the disposal, or the amount recovered or recouped, is
included in the assessable income of the contractor for the income year
in which the disposal occurs, or the amount is recovered or recouped,
Subject to section 143Q, if, during an income year, a coniractor
disposes of a title or information the cost of which was deducted under
section 143C(2), no deduction is allowed for the cost of the title or
information for that year and—

“(a) if the consideration for the disposal exceeds the written down
value of the title or information at the time of disposal, the
amount of the excess is included in the assessable income of the
contractor for the income year in which the disposal occurred;
or

“(b)  if the written down value of the title or information at the time
of disposal exceeds the consideration for the disposal, the
contractor is allowed a deduction for the amount of the excess
in the income year in which the disposal ocourred.

In this seétion, written down wvalue, in relation to a title or mining

information of a contractor, means the acquisition cost of the title or

information reduced by the depreciation deductions allowed to the
contractor in respect of the title or information under section 143C(2).

Except when subsection (2) applies, if a coritractor recovers or recoups

an -amount deducted as development expenditure wnder section

143C(2), the -amownt recovered -or recouped -is included in the
assessable income of the contractor in the income year in which the

-amount is recovered or recouped.

“143G Farm-:-out- agreements

“(1)

“(2}

‘This section applies if the following conditions-are satisfied:
“(a) -a contracter has entered into:an agreement with-a: person (the
‘transferee) for the transfer of an interest in.a title; and

*(b} -the consideration given by the transferee for the interest in'the

#itle wholly or partly includes the transferee underiaking some
or hll of the contractor’s work commitments under the title.

.M this section appli;esi and the transfer of the interest in the title. occurs
“at-the time the agreembent is entered into, the-consideration received by
. the contractor for the interest does not include the value of any work
~undertaken by the transferes on behalf of the contractor.

L]
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“(3) If this section applies and the transfer of the title is deferred until the
transferee completes some or all of the work commitments of the
contractor under the title—

“(a) any amount in money payable under the agreement before the
transfer of the title is included in the assessable income of the
contractor in the income year in whichf the amount is payable;
and !

“(b) the value of any work undertaken by the transferee on behalf of
the confractor is not included in—

“G@) the consideration received by the contractor for the
transfer of the title; or .
“(ii) the assessable income of the contractor.

“(4) If a title referred to in subsection (3) is subsequently transferred, the
consideration received by the contractor does not include any amount
included in assessable income under subsection (3).

“143H Disposal of interest in an entity holding a title

“1y  Subject to subsection (2), the assessable income of a person for an
income year includes the net gain arising on disposal of an interest in
an entity, if the interest derives 20% or more of its value, directly or
indirectly, from imamovable property in the Cook Islands.

“(2)  The amount of the gain included in assessable income under subsection

(1) is—

“(a) if the interest derives more than 50% of its value, directly or
indirectly, from immovable property in the Cook Islands, the
full amount of the gain; or

“(b)y for any other case, the amount calculated according to the
following formula:

it 3 QIR

where—
& isitheamount of the gain;-and

b isthe value of the interest derived, directly or indirectly,
from immovable property in the Cook Islands; and

¢ isthe total value of the interest.

“(3) If there is-a 10% or.more change in the underlying ownership of a
' conttactor, ‘the contractor must: immediately notify the Collector, in
-writing, of the change.
*(4) If the person disposing of ‘the interest to which the notice under
" subsection (3) relates is.a non-resident person, the contractor is liable,
~as agent of the non-resident person; for any ingome tax payable by the
- non-resident person in respect of the disposal, -

“1431° Withholding tax
(1) . Subject to subsection (2), 2 nonxesident subcontractor who derives a
fee for the provision of services (servicesfee) to a:contractor in respect
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of mining operations in the Cook Islands is liable to pay withholding

tax at the rate of 15% on the gross amount of the services fee.

Subsection (1} does niot apply if the services giving rise to the fee are

rendered by the subcontractor through a permanent establishment in

the Cook Islands.

A services fee to which subsection (2) applies is derived from the Cook

Islands for the purposes. of section 83 and is subject to income tax

under section 39.

A contractor paying a services fee to a subcontractor that is subject to

tax under subsection (1) must withhold tax from the gross amount paid

at the rate specified in subsection (1).

A contractor required to withhold tax under subsection (4) from a

sexvices fee paid by the contractor to a subcontractor must withhold the

tax at the earlier of— '

“(a) the time the fee is credited to the account of the non-resident
subcontractor, or

“(b) the time the fee is actually paid.

Tax withheld by a contractor under subsection (4) must be paid to the

Collector by the 20th day after the end of the month in which the

contractor was required to withhold the tax.

Wiﬂxholding tax imposed under subsection (1) is a final tax on the

services fee and the fee is'not inchuded in the assessable income of the

subcontrabtor

Sections 103(2) and (3), 104, 107, 108, and 109 apply to tax imposed

under subsection (1) on the basis that the services fee is withholding

income and the tax is withholding tax.

In this section, nonnresident subeontyactor means -

“(a) for an individual or company, the individual or company is not
a resident under section 82; or

“b) for any other person, the person is formed, organised, or settled
outside the Cook Islands.

“Additional Profits Tax

“143J Impoesition ol additional profits tax

“(1} A contractor that has a positive cash balance in relation to-a tifle area

foran income year is liable to pay.additional profits tax for that vear.

“2) The additional profits tax payable in relation to-a title-area for an

income year is 25% of the positive:cash balance of the contraétor for
the year,

“(3) 'The additional pmﬁts tax payable by a contractor for'an income year is
in additfon to the income tax imposed. on the taxable income: of the
“contractor for the year,

“4) Ifia contractor has made an election under section 143E(5) or (6), the
title areas to-which the election relates are treated as .a single title:area
~for the purposes of the additional profits tax.

©%143K Cash balance
“(1) If a-contractor has taxable income for a title area for-an income year,

the cash balance of the contractor for the title area for.the year is the

e,
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taxable income of the contractor for the title area for the year subject 10

the following adjustments:

“(a) the following amounts are c'ieducted from the taxable income of
the contractor:

“(G)  the total capital expendxmre incurred by the contractor
for the year in acquiring plant, machinery, equipment, or
other property depreciated under the Act to the extent
that the property is used to derive amounts included in
assessable income in relation to the title area; and

“i) the total development expenditure to the extent incrured
by the coniractor for the year to derive amounts included
in assessable income in relation to the title area; and

“(iify the income‘tax paid or payable by the contractor on the
taxable income for the year in relation to the title area;

. and

“iv) the ad;usted negatwc cash balance brought forward from
the previous income year as determined under
subsection (3); and ‘

“(b) the following amounts-are added to the taxable income of the
contractor:

(i) the. total deduction allowed to the contractor for
depreciation of plant, machinery, equipment, or other
property for the year in relation to the title area; and

“Gii) the total deduction allowed to the contractor for
depreciation of development expend1ture for the year in
relation to the title area; and

“(iii) the total deduction allowed for inmterest and other
financial charges incurred by the contractor for the year
in relation to thetitle area; and

“Giv) the total deduction allowed to the contractor in relation
to derivative financial ‘instruments or foreign cwrency
hedges for the year in relation to the title area; and

“Uv) any excess carried forward under section 143E for the
“incomie year in relation to the title:area.

“(2) If-a contractor has-aloss for a title area for an income year, the cash
‘balance of the contractor: for the title area for the year is the amount of
the loss subject to.the following adjustments:

“(a} ‘the loss is.increased by:the amounts .specified in-subsection

(1)(a}; and | '

“(by “the loss iz réduced by the amounts specified in subsection

(1)(b).

“(3) If the cash-balance for the previous income year: is negative, the
amount “deducted under -subsection {(1)}a)(iv) 1s the negative cash

“‘balance for the previous income yearincreased by 120%.

“(4) - I the cash balance of a contractor for a title area for an income year is
_positive, -the cash balance for that year is treated as.zero for the
_purposes of coimputing the cash balance: of the contractor for the title
-ared for the next following income year,

“8) If a contractor commenced mining operations in a title area before the
gormamencement date, the cash balance of the ‘contractor for the first
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income year of the coniractor commencing on or after that date is
calculated on the basis that this Part applied from the commencement
of the mining operations.

“143L Procedure relating to additional profits tax

Gﬂ(l)

“.(2)
“(3)

“(4)

(‘(5)

A contractor liable for additional profits tax must furnish an additional
profits tax return for an income year by the same date as the income
tax return is due for that year.

An additional profits tax refurn for an income year must be furnished

in the preseribed form and manner.

The additional profits tax pa‘yable by a contractor for an income year is

due and payable on the same date as the income tax is due and payable

by the contractor for that year.

A contractor must keep such accounts, documents, and records as

enable the co.mpmation of the additional profits tax payable by the

contractor for an income year.

Sub;ect to section 143M, this Act applies to additional profits tax as if

it is income tax, thh the necessary changes made, in relation to the

following:

“(a) the:assessment and collection of additional profits tax and penal
tax imposed in respect of an additional profits tax lability,
including the keeping of records and investigations:

“(b)} appeals relating to a Hability for additional profits tax or to
penal tax imposed in respect of an additional profits fax
liability:

*(c) the application for a refund of additional profits tax overpaid:
“(dy offences and penal tax.

“143M Provisional tax instalments of additional profits tax

#G( 1)
@)

¢¢(3)

6‘(4)

A contractor liable for additional profits tax for an income year must

pay the tax in 2 instalments,

talments of -additional profits tax for an income year :are due and
payable at the same fime as instalments of provisional 1ax payable by
the person for the year-are due.

The amount of each ‘instalment is 50% of the additional profits tax

-estimated by the contractor to'be payable for the year.

The provisions in'this Act relating to the furnishing and revision of,

-and amendment to,/an estimate of income tax payable for the purposes

of paying provisional ‘tax and to ‘the liability “for -additional ‘tax for
underestimates apply; with the necessary ¢hanges made, to estimates of

‘additional profits tax payable.”

“Hedtion 153 amended

The heading to section 153 is amended by omiiting “reduce” and substituting
“chs.ngeSB

Section 153(1) is amended by inserting “or increase” after “reduce”.
“Bection 153(1) is amended by omitting “special”.

i
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Section 155 amended

Section 155(1) is amended by omitting “who makes tax deductions from
source deduction payments made to employees™.

Section 155(1)(a) is repealed and the fotlowing paragraph substituted:

“(a) not later than the 20th day afier the end 6f each month—

“i) deliver to the Collector a monthly remittance certificate
signed by the employer, being g certificate in the form
authorised by the Collector and showing the total
amount of all source deduction 'payments made by the
employer to employees during the month and the total
ammount of all tax deductions (if any) made from those
payments; and

“(ii) pay to the Collector the amount of tax deductions from
source deduction payments (if any) made by the
employer during the month;”.

Section 155(1)(b) is amended by inserting “(if any)” after “deductions”.
Section 155(1)(c) is amended by inserting “(if any)” after “deductions”.
Section 155(1)(d) is amended by inserting “(if any)” after “deductions”.

Section 155(1)(e) is amended by nserting “(if any)” aﬁer “deductions” in each
place it occurs.

Section 169 amended

Section 169(1) is amended by omitting “in addmon to any other penalty to
which the person may be liable, to a penalty equal to 5 per cent of the amount
in respect of which default has been made and, for each complete month
during which the default continues, a further 1%, of that amount” and
substituting “as well as any other additional fax to which the person may be

liable, to an additional tax equal to 5% &f the amount in respect of which

default has been made and a further 1% per month calculated and compounded

on the amount from time to time outstanding, for each complete month during
which that amount remains wnpaid”

Section 169(3) is amended by omitting “A penslty” and substituting “An
-additional tax”.

Bection 169(4) is amended by omitting “penalty” in both places it ocoursand
-substituting “additional tax” in each place.
‘Section 169 is amended by -adding the following subsection:

*(5y For the:purposes of subsection (1), the amousit from thae to time
outstanding, inrelation to-a complete month; means the-sum of any of
-the following that is outstanding at'the end of that month:
“(a) ~the 5%. additional tax on the amount for- which: defanlt-was
“made; and
“(b} -anyprevious monthly compounded charges

 Section 173 amended
“Section 173(3) is amended by deleting “$1,000” and substltutmg “$2,0007.

“Section 176 amended ‘
“Section 176(b) is repealed and the follomng paragraphs substituted;
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“(b) the taxpayer is entitled to have a loss carried forward; or

“(¢) the taxpayer is entitled to have a loss carried forward, but the
amount of the entitlement has increased or decreased from the
preceding vear; or

“d) the entitlement itself has changed from the preceding year”.

Section 205 amended
Section 205(2) is repealed.

Section 206 ameﬁded

Section 206 is amended by inserting the followmg subsection after subsection
(1)

“(1A) A person who commits an offence against subsection {1)b) is liable on

conviction to imprisonment for a term not exceeding 2 years or a fine
not exceeding $100,000, or both,”

Section 217 amended

Section 217(1} is amended by omitting “Subject to subsection (2) every” and
substituting “Bvery”.

- Section 217(2) is repealed and the following subsection substltnted

“(2)  Despite subsection (1), a person is not required to retain any records in
respect of which the Collector has notified the person, in writing, that
retention is not reguir

Section 218 substituted
Section 218 i3 repealed and the following section substituted:
“218 Taxpayer identification number (RMD number)

For the purposes of this Act, each taxpayer must have an identification
number, known as an RMD nwnber, as allocated by the Collector.”

Section 219 amended

Section 219(1) is -amended by. msemng “the Foundations Act 2012, the

Captive Insarance Act2013,” afier “International Trusts Act 1984,

‘Section 223 amex,zﬂed

Section 223(1) is amended by omitting “sections 219 to 222" and substituting

“any of sections 21910222 -and 2247,

‘Schedules 1,2,-and 2A substituted

‘The First-and Second Schedules-are repealed and Schedules 1, 2,:and 2A. set

ot in the Schedule to this Act substituted.

Consequential amendmerits
" The definition of basic rates in section 2 is amended by omitting “the First

Schedule’ and substituting “Schedule 17,

The definition of basic tax’ deductions in section 2 is amended by omitting
“the Second Schedule” and substituting “Schedule 2.

- Seetion ¥9-is amanded by omitting “the First Schedule” in each place it ocours

and substztunﬁg “Schadule 17 in ench case.
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Section 40 is amended by omitting “the First Schedule” and substituting
“Schedule 17,

Section 45(2)(b)(1) is repealed.

Section 74(2) is amended by omitting “the First Scheduie" and substituting
“Schedule 1.

Section 77(1) is amended by omitt%ng “clause 5 of Part A of the First
Schedule” and substituting “clause 4 of Schedule 17,

Section 140(1) is amended by omitting “the First Schedule” and substituting
“Schedule 17, ;

Section 145 is amended by omitting “the Second Schedule” and substituting
“Schedule 27.

Section 152(2)(b)(i) is amended by omlttmg “in clause (2)(a) of the Second
Schedule” and substituting “clavse 2 of Schedule 2”7,

Section 152(2)(b)(ii) is amended by omitting “in clause (2)(b) and (c) of the
Second Schedule” and substituting “clause 2 of Schedule 27,

[P
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836

Schedule
Schedules 1, 2, and 2A substituted

ss 2, 19, 48, 74, 77, 140
Schedule 1

. Basic rates of income tax

Overseas insurance companies
For the purposes of section 40, the basic rate for each taxpayer that is an
overseas instrance company is 3 cents for each dollar of taxable income,

Other companies

For the purposes of section 40, the basic rate for each taxpayer that is a

company {other than an overseas insurance company) is—

(@) for a company deemed under section 82 to be resident in the Cook
Islands, 20 cents for each dollar of taxable income:

(b)  for a company not deemed under section 82 to be resident in the Cook
Islands, 28 cents for each dollar of taxable income.

Natural persons ‘

For the purposes of section 40, the basic rate for each taxpayer who is an
individual natural person (not merely acting as a trustee) is the amount set out
in the following table:

Taxable income | Basic rate for each dollar of taxable income
| $19,600 or less 18.5 cents
1 819,001 to $69,000 27.5 cents
4 Mors than $69,000 1 30 cents
Other taxpayers

For the purposes of section 40, the basic rate for any other taxpayer for each
income year is. 30 cents for each dollar of taxable income.

‘Basic rates for income years before 2014 income tax year

This clause applies despite ¢lauses 110 4.

For'the purposes of section 40, the basic rate for each taxpayer for any income
year before the 2014 income year must be caleulated in accordance with the
First and Second Schedules of this Act'as those Schedules read immediately
before the commencement of the'Tncome Tax Amendment Aet 2013,

Nothing -in subclause - (2) limits or affects the application of ‘the ‘Acts

Interpretation Act 1924.

i
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Schedule 2
Basic tax deductions for salary or wages
Interpretation
In this Schedule,—

primary income means the sum of the following incomes of a person in an

income yeax:

{a)  investment income (if any) for the income year; and

(by  commercial and residential rental income (if any} for the income year;
and :

(cy  majority income for the income year .

secondary income means the sum of all incomes of a person in an income

year excluding his or her primary income ;

total income means the sum of the' primary and secondary incomes of a

person in an income year, whether an actual or estimated amount.

For the purposes of subclause (1}, majority income means—

(a) aperson’s 1a:gest source of non-investment income in an income year, if
the amount is more than 50% of the person s total non-investment
income; or :

{b) if the person’s largest source of non«mvestment income in an income
year is 50% or less of the person’s total non-investment income, a
‘person’s income from all non-investment income other than that largest
souree, _

For the purpoeses of subclanse (2), non-investment income, in an income yea,

means 4 person’s income from a seurce other than investment income and

rental income.

Payments for pay periods of weekly duration

From each payment of salary or wages where ihe-pa_yment is for a weekly pay
period, the basic tax deduction—

(a) for primary income, is the amount set out in Schedule 2A ‘that
cotresponds to-the weekly income amount: '

{b) forsecondary income, is—

(i) 18.5% of the-amount set cut in Schedule 2A that oorresponds to the
‘weekly income amount, if the employee’s: totai income is $30,000
-or less for the income year;-or

(i) 27.5% of the amount set out in'Schedule 2A that corresponds to the
weekly income amount, ‘if the employee’s total income is more
than $30,000but less than $80,000; or

(iil) 30%, if the employee’s.total income is more than $80,000,

‘Subclause (1)(b) applies unless the Collector -otherwise determines under,

section 153,
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b
Payments for pay periods of more than weekly duration

From each payment of salary or wages where the payment is for a pay period
that is more than one week, the basic tax deduction is the amount determined
in the following manner:

Step 1. Calculate the part of the payment that is equivalent to one week. For
this purpose, overtime pay included in the payment (if any) and the
balance of the payment must be treated as accruing at a uniform
daily rate throughout the pay period.

Step 2:  Caloulate the basic tax deduction for the notional weekly amount in
' accordance with clause 2 and the amounts set out in Schedule 2A.

Step 3: Multiply the amount calculated under Step 2 by the total payment
for the pay period then divide that amount by the payment
equivalent to one week.’

Payments for other cases

From each payment of salary or wages where neither clause 1 nor 2 applies,
the basic tax deduction s, in respect of so much of the payment as is for the
services of the employee during any week ending with a Saturday (caloulated
in accordance with section 150, if applicable), the amount that would be made
under clause 1 and Schedule 2A if the payment or the part payment, as the
case may be, were for a weekly pay period ending with that Saturday.

Payments for employees with “no declaration® tax code

From each paymem: of salary or wages to an employee to whom a “no
declaration” tax code applies under section 149, the basic tax deduction is 30
cents for every dollar or part of a dollar of payment.

Bubclause (1) applies regardless of whether the deductxon 18 for primary

income or secondary income,

Extra emolumenis

From-each payment of an extra emolument, the basic:tax deduction is 30-cents
for every dollar or part of a dollar of payment.
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Income Tax Amendment 2013, No. 18

This Act is administered by the Revenue Management Division of the Ministry of Finance

and Economic Management.

Printed under the suthority of the Cook Islands Parliament—2013.
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