STUDENT OPINION

Clan—A Commercial Legal Corporation?*

In Papua and New Guinea the imported laws are not generally practicable nor
are they acceptable under present conditions. Most of the substantive and pro-
cedural laws were and are introduced indiscriminately without taking into
account the social, political, economic and commercial factors prevailing within
the indigenous communities.

However, in some areas of the law there are instances where the local factors
cannot be relied upon as pointers to how much the imported law is to be trimmed
in order to suit local conditions. Such imported laws are unique in substance and
framework. Motor traffic laws are an example.

There are other instances where the local framework cannot be used as a
springboard upon which imported laws can be successfully introduced into Papua
and New Guinea. This local framework evolved in response to conditions and
circumstances peculiar to the age in which it was nurtured. To try to base imported
laws on such a local framework will mean a revolutionary reconstruction of the
framework itself, with the result that the local flavour may eventually disappear.
In its place may arise a hybrid framework of law which may or may not be suitable
for this country.

An example of such a local framework is the indigenous clan. A clan is a body
politic or a corporate group which from time immemorial became permanently
entrenched in indigenous society. It, therefore, is one of the most important
basic units in existence among indigenous communities,

By a clan I mean a conglomeration of individual persons with a notional sense
of oneness. This sense of oneness is reflected in the responses of individual
members to the demands of the corporate group. Members of a clan may claim
the same ancestoral descent; enjoy similar rights and privileges; are willingly
mobilized in collective technological and administrative endeavours; tend to stand
together in times of emergencies and tension; compromise readily among them-
selves; group together to avenge a wrong done to a member; hunt, fish and trade
collectively; readily share their own produce or catch; and last but not least, may
contribute and share bridewealth. The clan, therefore, emits rights and privileges
which members enjoy. Such enjoyment could be terminated if the group norms
were breached. Thus punishments in the form of negative sanctions were imposed
by the clan as well as rewards or bonuses granted to members who championed
the cause of the clan. The headman or council-of-elders formulate clan policies,
direct its activities, and voice its approval or disapproval of a member’s action or
omission. In other words, the headman or council-of-elders is the clan’s alter ego.
These characteristics of the clan cement the sense of solidarity and oneness in the
clan, thereby creating a single entity which could respond and react as a human
being. Accordingly, the clan must be considered as endowed with personality
which has the air of continuity. That is to say, the clan head and elders die but
the unitary concept of the clan continues under new leadership.

Can such a clan entity be successfully transformed into a legal corporate body
in order to form a commercial and viable company? I tend to doubt that this can
be done successfully in this country, for the following reasons:
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(i) A clan was more or less a social and political unit rather than a commercial
or economic organization.

(iiy The rights and obligations created for the clan group may tend to retard
the growth of commercial and economic activities of a company. All clan members
will want to enjoy the fruits of their labours now rather than wait.

(iif) The obligation of sharing within the clan group might be a problem.

(iv) The clan’s ownership rights were limited to land, water, reefs and the like.
There were also clan chattels like ornaments, sacred objects and “choses in action”
such a magic, spells and spirits. The clan ownership right stopped there. All other
chattels were “owned” by individual members but could be enjoyed by other
members. The existence of clan ownership may, therefore, give support to those
who advocate the creation of commercial companies based on clan groups. However,
in this right of ownership, problems as to which group owns what land or reef or
where boundaries lie may be a discouragement to the granting of legal corporate
status.

(v) Traditional transactions and exchanges were carried out mostly with
perishable goods such as food. As a result there was no cultivated sense of main-
tenance. If a canoe deteriorated, it was allowed to rot away and be replaced by a
new one as there were no local preservatives. Problems of maintenance may there-
fore arise in regard to company assets which require maintenance.

(vi) The system of keeping records in a clan depended heavily on the memory
of individuals such as the elders. Difficulties may arise in encouraging clan leaders
to keep records of the clan company. They may reject outright the practice of
keeping records or accept the idea but make only sporadic entries, not because
they are forgetful but maybe they trust their memories more than the inflammable
paper.

(vii) The use of a durable common denominator such as the twenty cents coin
was unfamiliar, even though most useful now. Admittedly, shell money like the
tambu of New Britain or the bagi necklace of the Kula exchange system was used
but this was not a widespread practice throughout the country. Where it was
practised, the number of shells used was limited to a certain stable figure. As a
result, the value of indigenous currency did not fluctuate. Besides, the real value of
such currency was not measured by the number of goods acquired but by the
prestige it conferred on the possessor. European currency does create prestige in
the eyes of the indigenes, but it is the number of European goods which such
money buys, rather than the money itself, which gives the possessor real status.
Thus the value to indigenes of traditional currency is the opposite of the value
they attach to the Australian currency. As a result, monetary investment for “rainy
days” has no real meaning to indigenes. To them the conversion of dollars and
cents into tangible and more “useful” things is highly desirable. A clan company
might, therefore, be easily tempted to invest its profits in unnecessary purchases.

From the above comments it can be seen that the native clan corporate group
may never be successfully converted into the English- and Australian-type cor-
poration. To clothe it with legal status could mean the destruction or bastardiza-
tion of the original native and natural clan identity and structure. In other words
the social strings that tie the group together could be affected drastically and
fatally.

Basic modern commercial and business principles would demand the abandon-
ment of certain rights and obligations upon which clan harmony and unity are
based. Deny members those rights and obligations and the clan will fall apart. But
to allow the practice of sharing and similar rights to prevail will on the other
hand doom the business to failure.

My view therefore is that the natural native clan should not be clothed with a
foreign concept in the hope that it will survive with this unfamiliar apparel upon
it. It would seem more appropriate to let the clans evolve naturally rather than
to make artificial and futile attempts at changing them.
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The Suitability of the Legal Sytem and the Legal Method
in Papua-New Guinea*

Weaknesses in the legal system and the legal method may be found clearly when
discussing Local Courts and the magistrates of those courts and analysing the
method of appeals from Local Courts to the Supreme Court of Papua and New
Guinea.

Since 1966 when the Courts of Native Matters in Papua and the Courts for
Native Affairs in New Guinea were abolished, there has been a move to establish
a Local Court in every district. The new courts were more or less the same courts
as described above but were given a new name. They had the same jurisdiction
and were staffed by District Administration Officers. They have been gradually
replaced by full-time magistrates, the graduates of the Administrative College of
Papua and New Guinea. The Administrative College runs two courses for
magistrates: (i) for mature age men and (ii) for younger men.

The mature age course is of nine months’ duration and the men who enter the
course have necessarily to be able to read, write, speak and understand English;
and must know a vernacular language. They are men of some understanding with
social positions, are within the ages of thirty and forty-five and are considered to be
respected by their community. The course for younger men takes two years and
the men who attend this course are required to pass no prior certificate or its
equivalent or higher qualification but they must have ability to comprehend, speak
and write fluent English. They spend their first year on general education and then
in the second year they learn law which is probably equivalent to the first year
law at the University of Papua and New Guinea. As there has not been any
graduation of the students in such a course, whether or not such course is successful
cannot be discussed here. But when they come out they will be appointed as Local
Court magistrates after their twelve months’ practical training at a Magistrate’s
Court. I shall now proceed to make some comments and I will start with the
independence of the judiciary at the Local Court level.

Although the Courts of Native Matters and the Courts for Native Affairs were
abolished the same officers who had staffed those courts became officers of the Local
Courts. Full-time magistrates were scarce and because of the necessity to continue
appointing District Administration Officers as magistrates, the Local Courts have
inherited the authoritarian tradition of the past. Even now, although there are
full-time magistrates appointed to the Local Courts, the courts are still part of the
Administration Offices. At Ela Beach in Port Moresby, for example, where one of
the first graduates of the Administrative College is the magistrate, the court is
included in the sub-district office, beside the welfare office and the Red Cross etc.
Just how dependent the Local Court is on the Administration is not known, but
it is doubtful that it is independent of the executive to the same extent as the
District Court and the Supreme Court. Another example is the Local Court in
Mendi where the magistrate is one of the graduates of the Administrative College.
It appeared to me when I went with a defence counsel on a Supreme Court
circuit, that the Local Court and the District Administration were one thing and
the court was a tool for the District Commissioner and his officer. The District
Commissioner is no. 1 Kiap, A.D.O. or AD.C. is no. 2 Kiap and the magistrate
is one of the no. 3 Kiaps (included with P.O’s).

While I feel that the personality and quality of the magistrates of the Local
Courts should not be attacked, I think their quality as opposed to their ability
may be criticized because their quality is the direct result of the system under
which they have been trained. While their knowledge of law may suffice for the
purpose for which they have been trained, their natural tendency towards partiality
has not been altered. I will discuss the former first. Several times I attended the
Local Court at Ela Beach when an officer from the Public Solicitor’s Office was

* By Kubulan Los, fifth year law student, Law School, U.P.N.G.
73



representing a number of clients, and eventually I came to the conclusion that
representation made no difference and it was a waste of time. With due respect,
before a magistrate who had not studied case law method and technicalities
arising from construction and interpretation of statutes, representation is like
giving a Mercedes as a gift to a child of four, who does not know what to do with
the gift. Another example: I had a client (during my vacational job with the
Public Solicitor’s Office) who told me that he was married in a Catholic Church
and after the marriage he and his wife came to Port Moresby. For four years they
lived in complete harmony until a week before he and his wife came to the Local
Court at Ela Beach. They had an argument over their two-year-old son. The mother
gave the little boy a spank and the father went to the aid of the child and slapped
his wife. Following his statement, the magistrate dissolved their marriage after an
hour of hearing. When the question arose as to who would take custody of the
child, the magistrate sent the man up to the Public Solicitor'’s Office. I was in
doubt firstly because on that evidence alone the magistrate could not have dissolved
the marriage, and secondly in any event the magistrate had jurisdiction only over
the proceedings involving marriage by native custom, and had no power to
dissolve a marriage which had taken place in a church, as this meant the marriage
was celebrated under the Marriage Ordinance (s. 14(1)(a) and (c) Local Court
Ordinance) . I considered the man and the woman were still married, and hence
the Public Solicitor could not make an application for the custody of the child
on behalf of that man while the child was legally his. I had a telephone con-
versation with the magistrate concerned and he was evasive and also would not
send the record of the proceedings to me on the ground that it was vague and I
might find it difficult to comprehend. The result was that the Public Solicitor
could not do anything.

My second comment is on the magistrates’ prejudice towards folks of the same
clans, lineages or districts. This is an extreme example (again with great respect).
A taxi driver was sent to two months’ imprisonment for committing adultery with
another man’s wife (native). The man was guilty of course under the Native
Administration Ordinance. He appealed on two grounds: firstly the term of
imprisonment was excessive and secondly there was an unfair trial in that the
accused was not given a chance to speak. The complainant came from the same
village as the magistrate and they spoke the same language. The whole proceedings
were conducted in their language which the accused did not understand at all.
After everything was said in that language, the accused was told in Pidgin, “You
committed adultery; you are going up to Bomana for two months.” The appeal
was successful on the second ground and the prisoner was released. It is strongly
suggested that magistrates need to be fully trained in the duty to be impartial.
Certainly it will be unique to have such training but certainly there is a need for
it. In addition to this there should be a tribunal to supervise the Local Courts.

To me the appeal system is most unsatisfactory. The appeals at the moment lie
directly from the Local Courts to the Supreme Court, no appeal to the District
Courts being possible. The only connection which the District Courts have with
the Local Courts is in the enforcement of the Local Court decision by the District
Court, and where the District Court makes an order staying proceedings at a Local
Court if the proceedings are such that they could have been instituted before the
District Court. Professor Nash suggests in his paper “The Development of the
Magistracy in the Territory of Papua and New Guinea” that an intermediate
tribunal should entertain appeals from the Local Courts, and he further suggests
that the District Court is the appropriate court. I think instead of creating a new
tribunal between the Local Court and the Supreme Court, the District Court may
be given appellate jurisdiction in addition to its jurisdiction as a court of first
instance.

A great number of customary offences and customary disputes over property are
dealt with in the Local Courts. There has never been any published report on how
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the decisions have been reached. It is understandable that in a multi-tribal society
as Papua and New Guinea, with its varied cultures and customs, it is difficult to
have uniformity in decisions, but it is better to have some guideline. Section 10 of
the Natwe Customs (Recognition) Ordinance 1963 comes to the rescue where there
are conflicts in customs. Where two customs are in conflict the court is to consider
all the circumstances and adopt the system which does justice in the case. This
presumably is how the conflicts are solved. It is hoped that there will shortly be a
Supreme Court division laying down guidelines to the Local Courts in this area
of the law.

To conclude, there may be many more weaknesses in the judicial system and
judicial method in Papua and New Guinea, but the ones I discussed are certainly
outstanding in that the traimming of magistrates must be improved in relation to
both law and impartiality, and the appeals system from the Lower Courts to the
Appellate Courts should be improved inasmuch as an appellate jurisdiction should
be given to the District Court as an intermediate appellate tribunal, and the
Supreme Court should lay down express principles applicable to native customs
which all the Local Courts will necessarily follow.
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