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PART 1

GENERAL PROVISIONS

Short title

1. This Act may be cited as the Procurement Act 2002.

Application

2.(1) This Act applies to all procurement by procuring entities, cxcept as otherwise
provided in subsection (2) of this section.

(2) Subject to the provisions of subsection (3) of this section, this Act does not apply
to:

(a) procurement involving national defense or national security;

{b) procurement that may be otherwise restricted by the Plant and Quarantine
Ordinance (Cap. 72); or

(c) procurement of a type excluded by the procurement regulations.
(3) This Act applies to the types of procurement referred to in subsection (2) of this

section where and to the extent that the procuring entity expressly so declares to suppliers
or contractors when first soliciting their participation in the procurement proceedings.



Interpretﬁtion
> In this Act, unless the context otherwise requires -

“Ceniral Procurement Review Board (CPRB)” means the board chaired by the Chief
Procurement Officer to consider procurement of goods and services worth over

AU$50,000;

"Chief Procurement Officer” means the official appoimed‘ by the Beretitenti, acting in
" accordance with the advice of the Cabinet, to serve as the final approving officer
for any Procurement subject to this Act;

"Construction” means all work associated with the construction, reconstruction,
demolition, repair or renovation of a building, structure or works, such as site
preparation, excavation, erection, building, installation of equipment or materials,
decoration and finishing, as well as services incidental to construction such as
drilling, mapping, satellite photography, seismic investigations and similar
services provided pursuant to the procurement contract, if the value of those
services does not exceed that of the construction itself;

"Currency” includes monetary unit of account;

"Goods" means objects of every kind and description including raw materials, products
and equipment and objects in solid, liquid or gaseous form, and electricity, as well
as services incidental to the supply of the goods if the value of those incidental
services does not exceed that of the goods themselves;

“Ministry Procurement Review Committee (MPRC)” means the committee chaired by the
Permanent Secretary of the procuring ministry to consider procurement of goods
and services of worth between $5,000 and $50,000;

“Procurement’™ means the acquisition by any means of goods, construction ot services;

"Procurement contract” means a contract between the procuring entity and a supplier or
contractor resulting from procurement proceedings;

“Drocurement Support Unit” means a unit within the Ministry of Finance responsible for
record keeping of all procurement proceedings, advising review bodies on
procurement matters, and providing training to procurement staff;

"Procuring entity" means any governmental department, agency, ozgan ot other unit, or
any subdivision thereof, in Kiribati that engages in procurement;

“Procuring Ministry” means a government ministry or department doing the procurement
of goods and services;



“Procuring Officer” means staff of the procuring ministry responsible for purchasing of
goods and sérvices;

"Services” means any object of procurement other than goods or construction;

"Supplier or contractor” means, according to the context, any potential party or the party
to a procurement contract with the procuring entity; ,

"Tender security” means a security provided to the procuring entity to secure the
fulfillment of any obligation referred to in section 32 (1) and includes such
arrangements as bank guarantees, surety bonds, stand-by letters of credit, cheques
on which a bank is primarily liable, cash deposits, promissory notes and bills of

exchange.

Procurement regulations

4. The Minister of Finance and Economic Planning is authorized to promulgate
procurement regulations to fulfil the objectives and to carry out the provisions of this Act.

~ Public accessibility of legal texts

5. The text of this Act, procurement regulations and all administrative rulings and
directives of general application in connection with procurement covered by this Act, and
all amendments thereof, shall be promptly made accessible to the public and

systematically maintained.

Qualifications of suppliers and contractors

6.(1) (@ This section applies to the determination by the procuring entity of the
qualifications of suppliers or contractors at any stage of the procurement

proceedings;

(b) In order to participate in procurement proceedings, suppliers or contractors
must qualify by meeting such of the following criteria as the procuring
entity considers appropriate and records for future reference in the

particular procurement proceedings:

(1) That they possess the necessary professionai and technical
qualifications, professional and technical competence, financial
resources, equipment and other physical facilities, managerial
capability, reliability, experience, and reputation, and the
personnel, to perform the procurement contract;

(ii)  That they have legal capacity to enter into the procurement
© contract;
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(i) That they arc not insolvent, in receivership, bankrupt or being -
wound up, their affairs are not being administered by a court or a
judicial officer, their business activities have not been suspended,
and they are not the subject of legal proceedings for any of the
foregoing;

(iv)\‘ That they have fulfilled their obligations to péy taxes and social
security contributions in Kiribati;

(v)  That they have not, and their directors or officers have not, been
convicted of any criminal offence related to their professional
conduct or the making of false statements or misrepresentations as
to their qualifications to enter into a procurement contract within a
period of ten (10) years preceding the commencement of the
procurement proceedings, or have not been otherwise disqualified
pursuant to administrative suspension or disbarment proceedings.

(2) Subject to the right of suppliers or contractors to protect their intellectual property
or trade secrets, the procuring entity may require suppliers or contractors participating in

- procirement - proceedings-to—provide--such -appropriate- documentary.evidence or.other.

information as it may deem useful to satisfy itself that the suppliers or contractors are
qualified in accordance with the criteria referred to in subsection (1).

(3 Any requirement established pursuant to this section shall be set forth in the
prequalification documents, if any, and in the solicitation documents or other documents
for solicitation of proposals, offers or quotations, and shall apply equally to all suppliers
or contractors. A procuring entity shall impose no criterion, requirement or procedure
with respect to the qualifications of suppliers or contractors other than those provided for

in this section.

{4 The procuring entity shall evaluate the qualifications of suppliers or contractors in
accordance with the qualification criteria and procedures set forth in the prequalification
documents, if any, and in the solicitation documents or other documents for solicitation of
proposals, offers or quotaticns. This information should be recorded for future reference.

(5) Subject to sections 8(1), 34(4)(d) and 39(2), the procuring entity shall establish no
criterion, requirement or procedure with respect to the qualifications of suppliers or
contractors that discriminates against or among suppliers or confractors or against
categories thereof on the basis of nationality, or that is not objectively justifiable.

(6) (a) The procuring entity shall disqualify a supplier or contractor if it finds at
any time that the information submitted concerning the qualifications of

the supvlier or contractor was false.



() A procuring entity may disqualify a supplier or contractor if it finds at any
time that the information submitted concerming the qualifications of the
supplier or contractor was materially inaccurate or materially incomplete.

{c) Other than in a case to which sub-subsections (a) of this section applies, a
procuring entity may not disqualify a supplier or contractor on the ground
that information submitted concerning the qualifications of the supplier or
coniractor was inaccurate or incomplete in a non-material respect. The
supplier or contractor may be disqualified if it fails to remedy such

deficiencies promptly upon request by the procuring entity.

Pre-qualification proceedings

7.(1) The procuring entity may engage in prequalification proceedings with a view
towards identifying, prior to the submission of tenders, proposals or offers in procurement
proceedings conducted pursuant to Parts III, IV or V, suppliers and contractors that are
qualified. The provisions of section 6 shall apply to prequalification proceedings.

(2) If the procuring entity engages in prequalification proceedings, it shall provide a
set of prequalification documents to each supplier or contractor that requests them in

- gecordance-with-the-invitation-to-prequalify-and-that-pays the-price;-if-any;-charged for oo

those documents. The price that the procuring entity may charge for the prequalification
documents shall reflect only the cost of printing them and providing them to suppliers or

contractors.

(3) The pre-qualification documents shall include, at a mimmum:

{(a) The following information:

(i) Instructions for preparing and submitting prequalification
applications;

(i) A summary of the principal required terms and conditions of the
procurement contract to be entered into as a result of the
procurement proceedings;

(iii) Any documentary evidence or other information that must be
submitted by suppliers or contractors to demonstrate their

qualifications;

(iv)  The manner and place for the submission of applications to
prequalify and the deadline for the submission, expressed as a
specific date and time and allowing sufficient time for suppliers or
contractors to prepare and submit their applications, taking mto
account the reasonable needs of the procuring entity;




(v) -~ Any other requirements that may be established by the procuring

entity in conformity with this Act and the procurement regulations

- relating to the preparation and submission of applications to
prequalify and to the prequalification proceedings; and

() (@ .In proceedings under Part II, the information required to be
specified in the invitation to tender by section 25 (1) (a) to (&), ()
and, if already known, (j);

(i) In proéeedings under Part IV, the information referred to in section
38 (), (c), if already known, (g), (p) and (s)-

(4) The procuring entity shall respond to any request by a supplier or contractor for
clarification of the prequalification documents that is received by the procuring entity
within a reasonable time prior to the deadline for the submission of applications to
prequalify. The response by the procuring entity shall be given within a reasonable time
<0 as to enable the supplier or contractor to make a timely submission of its application to
prequalify. The response to amy request that might reasonably be expected to be of
interest to other suppliers or contractors shall, without identifying the source of the
request, be communicated to all suppliers or contractors to  which the procuring entity
provided the prequalification documents. '

(5) The procuring entity shall make a decision with respect to the qualifications of
gach supplier or coniractor submitting an application to prequalify. In reaching that
decision, the procuring entity shall apply only the criteria set forth in the prequalification

documents.

{6) The procuring entity shall promptly notify each supplier or contractor submitting
an application to prequalify whether or not it has been prequalified and shall make
available to any member of the general public, upon request, the names of all suppliers or
contractors that have been prequalified. Only suppliers or contractors that have been
prequalified are entitled to participate further in the procurement proceedings.

(7 The procuring entity shall upon request communicate to suppliers or contractors
that have not been prequalified the grounds therefor, but the procuring entity is not
required to specify the evidence or give the reasons for its finding that those grounds were

present.

(8)  The procuring entity may require a supplier or coniractor that has been
prequalified to demonstrate again its qualifications in accordance with the same criteria
used to prequalify such supplier or contractor. The procuring entity shall disqualify any
supplier or contractor that f2ils to demonstrate again its qualifications if requested to do
so. The procuring entity shall promptly notify each supplier or contractor reguested to
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demonstrate again its qualifications as to whether or not the supplier or contractor has
done so to the satisfaction of the procuring entity.

_Participation by suppliers or contractors

8.(1) Suppliers or contractors are permitted to participate in procurement proceedings
without regard to nationality, except in cases in which the procuring entity decides, on -
grounds specified in the procurement regulations or according to other provisions of Act,
to limit participation in procurement proceedings on the basis of nationality.

(2) A procuring entity that limits participation on. the basis of nationality pursuant to
subsection (1) of this section shall include in the record of the procurement proceedings a
statement of the grounds and circumstances on which it relied.

(3) The procuring entity, when first soliciting the participation of suppliers or contractors
in the procurement proceedings, shall declare to them that they may participate in the
procurement proceedings regardless of nationality, a declaration which may not later be
altered. However, if it decides to limit participation pursuant to subsection (1) of this
section, it shall so declare to them. :

" Form of communications

9.(1) Subject to other provisions of this Act and any requirement of form specified by
the procuring entity when first soliciting the participation of suppliers or contractors in
the procurement proceedings, documents, . notifications, decisions and other
communications referred to in this Act to be submitted by the procuring entity or
administrative authority to a supplier or contractor or by a supplier or contractor to the
procuring entity shall be in a form that provides a record of the content of the

communication.

2) Communications between suppliers or coniractors and the procuring entity
referred to in sections 7 (4) and (6), 12 (3), 31 (2) (), 32 (1) (d), 34 (1), 36 (1), 37 (3), 44
(b) to (f) and 47 (1) may be made by a means of communication that does not provide a
record of the content of the communication provided that, immediately thereafter,
confirmation of the communication is given to the recipient of the communication in a
form which provides a record of the confirmation.

3) The procuring entity shall not discriminate against or among suppliers or
contractors on the basis of the form in which they transmit or receive documents,
notifications, decisions or other communications.

Rules concerning documentary evidence provided by suppliers or contractors

10.  If the procuring entity requires the legalization of documentary evidence provided
by suppliers or contractors to demonstrate their gualifications in procurement
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proceedings, the procuring entity shall not impose any requirements as to the legalization.
of the documentary evidence other than those provided for in the Acts of this State .
relating to the legalization of documents of the type in question.

"Record of procurement proceedings

11.(1) The procuring entity and the secretariat of the CPRB shall maintain records of the
procurement proceedings containing, at a minimum, the foltlowing information:

(a)

(b)

(©)

(d)

(e)

®

()

(h)

@

a brief description of the goods, construction or services to be procured, or
of the procurement need for which the procuring entity requested
_proposals or offers;

the names and addresses of suppliers or contractors that submitted tenders,
proposals, offers or quotations, and the name and address of the supplier or
contractor with whom the procurement contract is entered into and the

contract price;

information relative to the qualifications, or lack thereof, of suppliers or
contractors that submitted tenders, proposals, offers or quotations;

the price, or the basis for determining the price, and a summary of the
other principal terms and conditions of each tender, proposal, offer or
quotation and of the procurement contract, where these are known to the

procuring entity;

a summary of the evaluation and comparison of tenders, proposals, offers
or quotations, including the application of any margin of preference
pursuant to sections 34 (4) (d) and 39 (2);

if all tenders, proposals, offers or quotations were rejected pursuant to
section 12, a statement to that effect and the grounds therefor, in

accordance with section 12 (1);

if, in procurement proceedings involving methods of procurement other
than tendering, those proceedings did not result in a procurement contract,
a statement to that effect and of the grounds therefor;

the information required by section 15(2) and (3), if a tender, proposal,
offer or quotation was rejected pursuant to that provision;

in procurement proceedings invelving the use of a procurement method
pursuant to subsections (2) or paragraphs (a) ot (b) or subsection (3) of
section 18, the statement required under section 18 (4) of the grounds and
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circumstances on which the procuring entity relied to justify the selection
of the method of procurement used;

) in the procurement of services by means of Part IV, the statement required
under section 41 (2) of the grounds and circumstances on which the
procuring entity relied to justify the selection procedure used;

{X) in procurement proceedings involving direct solicitation of proposais for
services in accordance with section 37 (3), a statement of the grounds and
circumstances on which the procuring entity relied to justify the direct
solicitation;

+
(D in procurement proceedings in which the procuring entity, in accordance
with section 8 (1), limits participation on the basis of nationality, a
statement of the grounds and circumstances relied upon by the procuring
entity for imposing the limitation;

(m) a summary of any requests for clarification of the prequalification or
solicitation documents, the responses thereto, as well as a summary of any

modification of those documents.

(2) Subject to section 33 (3), the portion of the record referred to in paragraphs (a)
and (b) of subsection (1) of this section shall, on request, be made available to any person
after a tender, proposal, offer or quotation, as the case may be, has been accepted or after
procurement proceedings have been terminated without resulting in a procurement

contract.

(3) Subject to section 33 (3), the portion of the record referred to in paragraphs (c) to
g), and (m), of subsection (1) of this section shall, on request, be made available to
suppliets or contractors that submitted tenders, proposals, offers or quotations, or applied
for prequalification, after a tender, proposal, offer or quotation has been accepted or
procurement proceedings have been terminated without resulting in a procurement
contract. Disclosure of the portion of the record referred to in paragraphs (c) to (¢), and
(m), may be ordered at an earlier stage by & competent court. However, except when
ordered to do so by a competent court, and subject to the conditions of such an order, the

procuring entity shall not disclose:

(a) information if its disclosure would be contrary to Act, would impede Act
enforcement, would not be in the public interest, would prejudice
legitimate commercial interests of the parties or would inhibit fair

competition;

{b) information relating to the examination, evaluation and comparison of
tenders, proposals, offers or quotations, and tender, proposal, offer or quotation
prices, other than the summary referred to in subsections (1} (¢).



(4  The procuring entity and the secretariat of the CPRB shall not be liable to
suppliers or contractors for damages owing solely to a failure {0 maintain a record of the
procurement proceedings in accordance with the present section.

Rejection of all tenders, proposals, offers or quotations

12.(1) Subject to approval by the Chief Procurement Officer for purchases of value
greater than $50,000 or the Permanent Secretary of the procuring ministry for purchases
of value $50,000 and less and if so specified in the solicitation documents or other
documents for solicitation of proposals, offers or quotations, the procuring entily may
reject all tenders, proposals, otfers or guotations at any time prior to the acceptance of a
tender, proposal, offer or quotation. The procuring entity shall upon request communicate
to any supplier or contractor that submitted a tender, proposal, offer or quotation, the
grounds for its rejection of all tenders, proposals, offers or quotations, but is not required
to justify those grounds.

(2)  The procuring entity shall incur no liability, solely by virtue of its invoking
subsection (1) of this section, towards suppliers or contractors that have subrmitted

tenders, proposals, offers or quotations.

(3)  Notice of the rejection of all tenders, proposals, offers or quotations"s.hﬁllm‘t.)é given

promptly to all suppliers or contractors that submitted tenders, proposals, offers or
quotations.

Entry into force of the procurement contract

13.(1) In tendering proceedings, acceptance of ihe tender and eniry into force of the
procurement contract shall be carried out in accordance with section 36.

(2) In all the other methods of procurement, the manner of entry into force of the
procurement contract shall be notified to the suppliers or contractors at the time that

proposals, offers or quotations are requested.
Public notice of procurement contract awards
14.(1) The procuring entity shall promptly publish notice of procurement contract awards.

(2) The procurement regulations may provide for the manner of publication of the notice
required by subsection (1).

3) Subsection (1) is not applicable to awards where the contract price is less than
Fifty thousand Australian dollars (A$50,000).
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Inducements from suppliers or contractors

15.(1) For purposes of this section, the expression “consideration” includes valuable

-~ consideration of any kind; the expression "agent" includes any person serving under any

local government council of other public body.

(2) Subject to.approval by the Chief Procurement Officer for purchases of value
greater than $50,000 or the Permanent Secretary of the procuring ministry for purchases
of value $50,000 and less, a procuring entity shall reject a tender, proposal, offer or
quotation if the supplier or contractor that submitted it, gives or agrees to give or offers
any gift or consideration, directly or indirectly, to any agent of the procuring entity as an
inducement or reward for doing or forbearing to do, or for having done or forborne to do,
any act in relation to the Procuring Entity's affairs or business, or for showing of
forbearing to show favour or disfavour to any person in relation to the Procuring entity's

affairs or business.

3) Rejection of a tender, proposal, offer or quotation pursuant to this section and the
reasons therefor shall be recorded in the record of the procurement proceedings and
promptly communicated to the supplier or contractor and the Attorney General's Office
for any action that may be required under the Penal Code.

Rules concerning description of goods, construction or services

16.(1) Any specifications, plans, drawings and designs setting forth the technical or
quality characteristics of the goods, construction or services to be procured, and
requirements concerning testing and test methods, packaging, marking or labeling or
conformity certification, and symbols and terminology, or description of services, that -
create obstacles to participation, including obstacles based on nationality, by suppliers or
contractors in the procurement proceedings shall not be included or used in the
prequalification documents, solicitation documents or other documents for solicitation of

proposals, offers or quotations.

(2} To the extent possible, any specifications, plans, drawings, designs and
requirements or descriptions of goods, construction or services shall be based on the
relevant objective technical and quality characteristics of the goods, construction or
services to be procured. There shall be no requirement of or reference to a particular trade
mark, name, patent, design, type, specific origin or producer unless there is no other
sufficiently precise or intelligible way of describing the characteristics of the goods,
construction or services to be procured and provided that words such as "or equivalent”

are included.

(3) (a) Standardized features, requirements, symbols and terminology relating to
the technical and quality characteristics of the goods, construction or
services to be procured shall be used, where available, in formulating any
specifications, plans, drawings and designs to be included in the
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- prequalification documents, solicitation documents or other documents for
solicitation of proposals, offers or quotations;

(b) Due regard shall be had for the use of standardized trade terms, where
available, in formulating the terms and conditions of the procurement
contract to be entered into as a result of the procurement proceedings and
in formulating other relevant-aspects of the prequalification documents,
solicitation documents or other documents-for solicitation of proposals,

offers or quotations.

Language

17.  The pre-qualification documents, solicitation documents and other documents for
solicitation of proposals, offers or quotations shall be formulated in English, except
where I-Kiribati is otherwise indicated in case:

{(a) the procurement proceedings are limited solely to domestic suppliers or
contractors pursuant to section 8 (1), or

(b)  the procuring entity decides, in view of the low value of the goods,

~construction -or-serviees -to-be -procured,-that -only-domestic. suppliers or ...

contractors are likely to be interested.

PART II
METHODS OF PROCUREMENT AND THEIR CONDITIONS FOR USE

Methods of procurement

18.(1) Except as otherwise provided by this chapter, a procuring entity engaging in
procurement of goods or construction shall do so by means of tendering proceedings.

(2)  In the procurement of goods and construction, a procuring entity may use a
method of procurement other than tendering proceedings only pursuant to sections 19, 20,

21 or 22.

3) In the procurement of services, a procuring entity shall use the method of
procurement set forth in chapter IV, unless the procuring entity determines that:

(a) it is feasible to formulate detailed specifications and tendering proceedings
would be more appropriate taking into account the nature of the services to

be procured; or

(b} it would be more appropriate, subject to approval by the Chief
Procurement Officer for purchases of value greater than $50,000 or the



16

Permanent Secretary of the procuring ministry for purchases of value
$50,000 and less, to use a method of procurement referred to in sections
19 to 22, provided that the conditions for the use of that method are

satisfied.

(4)  If the procuring entity uses a method of procurement pursuant to subsection (2) or
paragraphs (a) or (b) ‘of subsection (3); it shall include in the record required under
section 11 a statement of the grounds and circumstances on which it relied to justify the
use of that method.

Conditions for use of two-stage tendering, request for proposals or competitive
negotiation ;

19.(1) Subject to approval by the Chief Procurement Officer for purchases of value
greater than $50,000 or the Permanent Secretary of the procuring ministry for purchases
of value $50,000 and less, a procuring entity may engage in procurement by means of
two-stage tendering in accordance with section 46, or request for proposals in accordance
with section 48, or competitive negotiation in accordance with section 49, in the

following circumstances:

“(a) it is not feasible for the procuring entity to formulate detatled

specifications for the goods or construction or, in the case of services, to
identify their characteristics and, in order to obtain the most satisfactory
solution to its procurement needs,

(1) it seeks tenders, proposals or offers as to various possible means of
meeting its needs; or,

(i1) because of the technical character of the goods or construction, or
because of the nature of the services, it is necessary for the
procuring entity to negotiate with suppliers or contractors;

(b) when the procuring entity seeks to enter into a contract for the purpose of
research, experiment, study or development, except where the contract
includes the production of goods in quantities sufficient to establish their
commercial viability or to recover research and development costs;

(c) when the procuring entity applies this Act, pursuant to section 1 (3), to
procurement involving national defense or national security and
determines that the selected method is the most appropriate method of

procurement; or,

(d) when tendering proceedings have been engaged in but no tenders were
submitted or all tenders were rejected by the procuring entify pursuant to
sections 12, 15 or 34 (3), and when, in the judgement of the procuring
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entity, engaging in new tendering proceedings would be unlikely to resuit
in 4 procurement contract.

2 Subject to approval by the Chief Procurement Officer for purchases of value

greater than $50,000 or the Permanent Secretary of the procuring ministry for purchases
of value $50,000 and less, the procuring entity may engage in procurement by means of
competitive necrotlatlon also when:

(a) there is an urgent need for the goods, construction or services, and
engaging in tendering proceedings would, therefore, be impractical,
provided that the circumstances giving rise to the urgency were neither
foreseeable by the procuring entity nor the resuit of dilatory conduct on its

part; or,

(b) owing to a catastrophic event, there is an wrgent need for the goods,
construction or services, making it impractical to use other methods of
procurement because of the time involved in using those methods.

Counditions for use of restricted tendering

U2l Subject o approval by thie Chief Procurement” Officer for purchases of-value~ oo

gréater than $50,000 or the Permanent Secretary of the procuring ministry for purchases
of value $50,000 and less, the procuring entity may, where necessary for reasons of
economy and efficiency, engage in procurement by means of restricted tendering in

accordance with section 47, when:

(a) the goods, construction or services, by reason of their highly complex or
specialized nature, are available only from a limited number of suppliers
ar contracters; or

(b) the time and cost required to examine and evaluate a large number of
tenders would be disproportionate to the value of the goods, construction

or services to be procured.

Conditions for use of request for quotations

21.(1) Subject to approval by the Chief Procurement Officer for purchases of value
greater than $50,000 or the Permanent Secretary of the procuring ministry for purchases
of value $50,000 and less, a procuring entity may engage in procurement by means of a
request for quotations in accordance with section 50 for the procurement of readily
available goods or services that are not specially produced or provided to the particular
specifications of the procuring entity and for which there is an established market, so long
as the estimated value of the procurement contract is less than the amount set forth in the

procurement regulations.
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(2) A procuring entity shall not divide its procurement into separate confracts for the
purpose of invoking subsection (1) of this section.

_Conditions for use of single-source proecurement

22.(1) Subject to approval by the Chief Procurement Officer for purchases of value
greater than $50,000 or the Permanent Secretary of the procuring ministry for purchases
of value $50,000 and less, a procuring entity may engage in single-source procurement In
accordance with section 51 when: '

(a)

(b)

(c)

(d)

(e)

®

the goods, construction or services are available only from a particular
supplier or contractor, or a particular supplier or contractor has exclusive
rights in respect of the goods, construction or services, and no reasonable

alternative or substitute exists;

there is an urgent need for the goods, construction or services, and
engaging in tendering proceedings or any other method of procurement
would therefore be impractical, provided that the circumstances giving rise
to the urgency were neither foreseeable by the procuring entity nor the

result of dilatory conduct on its part;

owing to a catastrophic event, there is an urgent need for the goods,
construction or services, making it impractical to use other methods of
procurement because of the time involved in using those methods;

the procuring entity, having procured goods, equipment, technology or
services from a supplier or contractor, determines that additional supplies
must be procured from that supplier or contractor for reasons of
standardization or because of the need for compatibility with existing
goods, equipment, technology or services, taking into account the
effectiveness of the original procurement in meeting the needs of the
procuring entity, the limited size of the proposed procurement in relation
to the original procurement, the reasonableness of the price and the
unsuitability of alternatives to the goods or services in question;

the procuring entity seeks to enter into a contract with the supplier or
contractor for the purpose of research, experiment, study or development,
except where the contract includes the production of goods in quantities to
establish their commercial viability or to recover research and

development costs; or

the procuring entity applies this Act, pursuant to section 2(3), to
procurement involving national defense or national security and
determines that single-source procurement is the most appropriate method

of procurement.
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2) Subject to approval by the Chief Procurement Officer for purchases of value -
greater than $50,000 or the Permanent Secretary of the procuring ministry for purchases

_of value $50,000 and less, and following public notice and adequate opportunity to
comument, a procuring entity may engage in single-source procurement when procurement
from a particular supplier or contractor is necessary in order to promote a policy specified
in sections 34(4)(c)(iii) or 39(1)}(d), provided that procurement from no other supplier or
contractor is capable of promoting that policy. -

, PART III
TENDERING PROCEEDINGS

"A. SOLICITATION OF TENDERS AND OF APPLICATION TO PREQUALIFY

Domestic tendering
23.  Inprocurement proceedings in which:

{(a) participation is limited solely to domestic suppliers or contractors pursuant
to section 8(1), or -

(b) The procuring entity decides, in view of the low value of the goods,
construction or services to be procured, that only domestic suppliers or
contractors are likely to be interested in submitting tenders, '

the procuring entity shall not be required to employ the procedures set out in sections 24
(2), 25(1)(), 25(1)(D), 25(2)(c), 25(2)(d), 27(), 27(k), 27(s) and 32(1)(c) of this Act.

Procedures for soliciting tenders or applications to prequalify

24.(1) For procurement of value greater than $50,000, a procuring entity shall solicit
tenders or, where applicable, applications to prequalify by causing an invitation to tender
or an invitation to prequalify, as the case may be, to be posted on the local community
board in a conspicuous location and published in the local press.

(2) Subject to subsection (1) of this section, the invitation to tender or invitation to
prequalify shall also be published, in a language customarily used in international trade,
in a newspaper of wide international circulation or in a relevant trade publication or
technical or professional journal of wide international circulation.

(3) Subject to subsection (1) of this section, where technically feasible, the invitation
to tender or invitation to prequalify shall be posted, in a language customarily used in
international trade, on any official internet web site maintained by the government.
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Contents of invitation to tender and invitation to prequalify

25. (1) The invitation to tender shall contain, at a minimum, the following information:

()
(®

(c)

(d)

(€)

(D)
(2)

(h)
(3

@

The name and address of the procuring entity;

The.nature and quantity, and place of delivery of the goods to be supplied,
the nature and location of the construction to be effected, or the nature of
the services and the location where they are to be provided,

The desired or required time for the supply of the goods or for the
completion of the construction, or the timetable for the provision of the

services;

The criteria and procedures to be used for evaluating the qualifications of
suppliers or contractors, in conformity with section 6 (1) (b);

A declaration, which may not later be altered, that suppliers or contractors
may participate in the procurement proceedings regardless of nationality,
or a declaration that participation is limited on the basis of nationality

‘pursuant to section 8 (1), as the case may be;

The means of obtaining the solicitation documents and the place from
which they may be obtained;

The price, if any, charged by the procuring entity for the solicitation
documents;

The currency and means of payment for the solicitation documents;

The language or languages in which the solicitation documents are
available; and

The place and deadline for the submission of tenders.

(2) An invitation to prequalify shall contain, at a minimum, the information referred
to in subsections (1) (a) to (), (g), (h) and, if it is already known, (i), as well as the
following information:

(a)

(b)

The means of obtaining the prequalification documents and the place from
which they may be obtained;

The price, if any, charged by the procuring entity for the prequalification
documents;
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(¢)  The currency and terms of payment for the prequalification documents;

(d)  The language or languages in which the prequalification documents are
available; and '

(e) The place and deadline for the submission of applications to prequalify.

n

Provision of solicitation documents

26.  The procuring entity shall provide the solicitation documents to suppliers or
contractors in accordance with the procedures and requirements specified in the invitation
to tender. If prequalification proceedings have been engaged in, the procuring entity shall
provide a set of solicitation documents to each supplier or contractor that has been
prequalified and that pays the price, if any, charged for those documents. The price that
the procuring entity may charge for the solicitation documents shall reflect only the cost
of printing them and providing them to suppliers or contractors.

Contents of solicitation documents

27. The solicitation documents shall include, at a minimum, the following

" information:
(a) Instructions for preparing tenders;

(b)  The criteria and procedures, in conformity with the provisions of section 6,
relative to the evaluation of the qualifications of suppliers or contractors
and relative to the further demonstration of qualifications pursuant to

section 34 (6);

(c) The requirements as to documentary evidence or other information that
must be submitted by suppliers or contractors to demonstrate their

qualifications;

(d) The nature and required technical and quality characteristics, in conformity
with section 16, of the goods, construction or services to be procured,
including, but not limited to, technical specifications, plans, drawings and
designs as appropriate; the quantity of the goods; any incidental services to
be performed; the location where the construction is to be effected or the
services are to be provided; and the desired or required time, if any, when
the goods are to be delivered, the construction is to be effected or the

services are to be provided;

() The criteria to be used by the procuring entity in determining the
successful tender, including any margin of preference and any criteria
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(h)

()

@

(k)

<1)

(m)

ey
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other than price to be used pursuant to section 34 (4) (b), (¢)or (d) and the - -,

refative weight of such criteria;

The terms and conditions of the procurement contract, to the extent they
are already known to the procuring entity, and the contract form, if any, to
be signed by the parties;

If alternatives to the characteristics of the goods, construction, services,
contractual terms and conditions or other requirements set forth in the
solicitation documents are permitted, a statement to that effect, and a
description of the manner in which alternative tenders are to be evaluated

and compared; ,

If suppliers or contractors are permitted to submit tenders for only a
portion of the goods, construction or services to be procured, a description
of the portion or portions for which tenders may be submitted,

The manner in which the tender price is to be formulated and expressed,
including a statement as to whether the price is to cover elements other
than the cost of the goods, construction or services themselves, such as any

“applicable transportation and insurance charges, customs duties and taxes; - - -

The currency or currencies in which the tender price is to be formulated
and expressed;

The language or languages, in conformity with section 29, in which
tenders are to be prepared;

Any requirements of the procuring entity with respect to the issuer and the
nature, form, amount and other principal terms and conditions of any
tender security to be provided by suppliers or contractors submitting
tenders, and any such requirements for any security for the performance of
the procurement contract to be provided by the supplier or confractor that
enters into the procurement contract, including securities such as labour

and materials bonds;

Tf a supplier or contractor may not modify or withdraw its tender prior to
the deadline for the submission of tenders without forfeiting its tender

security, a statement to that effect;

The manner, place and deadline for the submission of tenders, in
conformity with section 30;

The means by which, pursuant to section 28, suppliers or contractors may
seek clarifications of the solicitation documents, and a statement as to
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(w)

(x)

)

23

whether the procuring entity intends, at this stage, to convenc a meeting of
suppliers or contractors;

The period of time during which tenders shall be in effect, in conformity
with section 31;

The,_place, date and time for the opening of tenders, in conformity with
section 33; )

The procedures to be followed for opening and examining tenders;

The currency that will he used for the purpose of evaluating and
comparing tenders pursuant to section 34 (5) and either the exchange rate
that will be used for the conversion of tenders into that currency or a
statement that the rate published by a specified financial institution
prevailing on a specified date will be used;

References to this Act, the procurement regulations and other Acts and
regulations directly pertinent to the procurement proceedings, provided,

. however, that the omission of any such reference shall not constitute

" grotinds for Teview undet section 52 or-give rise-to-Hability-on-the-part-of —---mmree

the procuring entity;

The name, functional title and address of ome or more officers or
employees of the procuring entity who are authorized to communicate
directly with and to receive communications directly from suppliers or
contractors in connection with. the procurement proceedings, without the
intervention of an intermediary;

Any commitments to be made by the supplier or contractor outside of the
procurement contract, such as commitments relating to countertrade or to

the transfer of technology;

Notice of the right provided under section 52 of this Act to seek review of
an act or decision of, or procedure followed by, the procuring entity in
relation to the procurement proceedings;

If the procuring entity reserves the right to reject all tenders pursuant to
section 12, a statement to that effect;

Any formalities that will be required once a tender has been accepted for a
procurement confract to enter into force, including, where applicable, the
execution of a written procurement contract pursuant to section 36, and
approval by a higher authority or the Government and the estimated period
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of time following the dispatch of the notice of acceptance that will be
required to obtain the approval; and,

(z) Any other requirements established by the procuring entity in conformity
with this Act and the procurement regulations relating to the preparation
and submission of tenders and to other aspects of the procurement

progeedings.

Clariﬁcaﬁons and modifications of solicitation documents

28.(1) A supplier or contractor may request a clarification of the solicitation documents
from the procuring entity. The procuring entity shall respond to any request by a supplier
or contractor for clarification of the solicitation documents that is received by the
procuring entity within a reasonable time prior to the deadline for the submission of
tenders. The procuring entity shall respond -within' a reasonable time so as to enable the
supplier or contractor to make a timely submission of its tender and shall, without
identifying the source of the request, communicate the clarification to all suppliers or
contractors to which the procuring ent1ty has provided the solicitation documents.

(2) At any time prior to the deadline for submission of tenders, the procuring emtity

" may, for any reason, whether on its own initiative or a$ a result of @ request for

clarification by a supplier or contractor, modify the solicitation documents by issuing an
addendum. The addendum shall be communicated promptly to all suppliers or contractors
to which the procuring entity has provided the solicitation documents and shall be

binding on those suppliers or contractors.

(3) If the procuring entity convenes a meeting of suppliers or ‘contractors, it shall
prepare minutes of the meeting containing the requests submitted at the meeting for
clarification of the solicitation documents, and its responses to those requests, without
identifying the sources of the requests. The minutes shall be provided promptly to all
suppliers or contractors to which the procuring entity provided the solicitation documents,
50 as to enable those suppliers or contractors to take the minutes into account in preparing

their tenders.

B. SUBMISSION OF TENDERS

Language of tenders

29.  Tenders may be formulated and submitted in any language in which the
solicitation documents have been issued or in any other language that the procuring entity

specifies in the solicitation documents.

Submission of tenders
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" "30.(1) The procuring entity shall fix the place for, and a specific date and (ime as the -

deadline for, the submission of tenders.

.(2) If, pursuant to section 28, the procuring entity issues a clarification or
modification of the solicitation documents, or if a meeting of suppliers or contractors is
held, it shall, prior to the deadline for the submission of tenders, extend the deadline if
necessary to afford, suppliers or contractors reasonable time to' take the clarification or
modification, or the minutes of the meeting, into account in their tenders.

(3) The procuring entity may, in its absolute discretion, prior to the deadline for the
submission of tenders, extend the deadline if it is not possible for one or more suppliers
or contractors to submit their tenders by the deadline owing to apy circumstance beyond

their control.

(4)  Notice of any extension of the deadline shall be given promptly to each supplier or
contractor to which the procuring entity provided the solicitation documents.

(5) (a) Subject to paragraph (b), a tender shall be submitted in writing, signed and
in a sealed envelope;

(b)Y Withistit prejudice to the right of a supplieror contractor to submit atender

in the form referred to in paragraph (a), a tender may alternatively be
submitted in any other form specified in the solicitation documents that
provides a record of the content of the tender and at least a similar degree

of authenticity, security and confidentiality; and,

(c) The procuring entity shall, on request, provide to the supplier or contractor
a receipt showing the date and time when its tender was received.

(6) A tender received by the procuring entity after the deadline for the submission of
tenders shall not be opened and shall be returned to the supplier or contractor that

submitted it.

Period of effectiveness of tenders; modification and withdrawal of tenders

31.(1) Tenders shall be in effect during the period of time specified in the solicitation
documents.

(2) (a) Prior to the expiry of the period of effectiveness of tenders, the procuring
entity may request suppliers or contractors to extend the period for an
additiona) specified period of time. A supplier or contractor may refuse the
request without forfeiting its tender security, and the effectiveness of its
tender will terminate upon the expiry of the unextended period of

effectiveness;
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Suppliers or contractors that agree to an extension of* the period of
effectiveness of their tenders shall extend or procure an extension of the
period of effectiveness of tender securities provided by them or provide
new tender securities to cover the extended period of effectiveness of their
tenders. A supplier or contractor whose tender security is not extended, or
that has not provided a new tender security, is considered to have refused
the request to extend the period of effectiveness of its tender.

(3)°  Unless otherwise stipulated in the solicitation documents, a supplier or contractor
may modify or withdraw its tender prior to the deadline for the submission of tenders
without forfeiting its tender security. The modification or notice of withdrawal is
effective if it is received by the procuring entity prior to the deadline for the submission

of tenders.

Tender securities

32.(1) When the procuring entity requires suppliers or contractors submitting tenders to
provide a tender security:

@

The requirement shall apply to all such suppliers or contractors;

(b)

(©)

(@)

(€)

H

The solicitation documents may stipulate that the issuer of the tender
security and the confirmer, if any, of the tender security, as well as the
form and terms of the tender security, must be acceptable to the procuring

entity;

Notwithstanding the provisions of paragraphs (b) of this subsections, a
tender security shall not be rejected by the procuring entity on the grounds
that the tender security was not issued by an issuer in Kiribati if the tender
security and the issuer otherwise conform to requirements set forth in the

solicitation documents;

Prior to submitting a tender, a supplier or contractor may request the
procuring entity to confirm the acceptability of a proposed issuer of a
tender security, or of a proposed confirmer, if required; the procuring

entity shall respond promptly to such a request;

Confirmation of the acceptability of a proposed issuer or of any proposed
confirmer does not preclude the procuring entity from rejecting the tender
security on the ground that the issuer or the confirmer, as the case may be,
has become insolvent or otherwise lacks creditworthiness; and,

The procuring entity shall specify in the solicitation documents any
requirements with respect to the issuer and the nature, form, amount and
other principal terms and conditions of the required tender security; any
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requirement that refers directly or indirectly to conduct by the supplier or
contractor submitting the tender shall not relate to conduct other than:

(i) Withdrawal or modification of the tender after the deadline for
submission of tenders, or before the deadline if so stipulated in the

solicitation documents;

(11} " Failure to sign the procurement vontract if required by the
procuring entity to do so;

(iify  Failure to provide a required security for the performance of the
confract after the tender has been accepted or to comply with any
other condition precedent to signing the procurement contract
specified in the solicitation documents.

(2) The procuring entity shall make no claim to the amount of the tender security, and
shall promptly return, or procure the return of, the tender security document, after
whichever of the following that occurs earliest:

@

The expiry of the tender security;

(b)

(©)

(d)

The entry into force of a procurement contract and the provision of a
security for the performance of the contract, if such a security is required
by the solicitation documents;

The termination of the tendering proceedings without the entry into force
of a procurement contract; and,

The withdrawal of the tender prior to the deadline for the submission of
tenders, unless the solicitation documents stipulate that no such

withdrawal is permitted.

C. EVALUATION AND COMPARISON OF TENDERS

Opening of tenders

33.(1) Tenders shall be opened at a meeting of the Central Procurement Review Board
(CPRB) or Ministry Procurement Review Committee (MPRC) whichever is applicable at
time specified in the solicitation documents as the deadline for the submission of tenders,
or at the deadline specified in any extension of the deadline, at the place and in

accordance with the procedures specified in the solicitation documents.

(2) All suppliers or contraciors that have submitted tenders, or their representatives,
shall be permitted by the procuring entity to be present at the opening of tenders.
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- (3)-  The hame and address of each supplier or contractor whose tender is opened and
the tender price .shall be announced to those persons present at the opening of tenders,
communicated on request to suppliers or.contractors that have submitted tenders but that

_are not present or represented at the opening of tenders, and recorded immediately in the

record of the tendering proceedings required by section 11.

Examination, evaluation and comparison of tenders

@

34.() @
(b)
()

The procuring entity may ask suppliers or contractors for clarifications of
their tenders in order to assist in the examination, evaluation and
comparison of tenders. No change in a matter of substance in the tender,
including changes in price and changes aimed at making an unresponsive
tender responsive, shall be sought, offered or permitted.

Notwithstanding paragraph (a) of this subsection, the procuring entity shall
correct purely arithmetical errors that are discovered during the
examination of tenders. The procuring entity shall give prompt notice of
any such correction to the supplier or contractor that submitted the tender.

Subject to paragraph (b) of this subsection, the procuring entity may regard

"a'fender as responsive only if it ¢onforms to all requirements set forth'in = T

the tender solicitation documents.

The procuring entity may regard a tender as responsive even if it contains
minor deviations that do not materially alter or depart from the
characteristics, terms, conditions and other requirements set forth in the
solicitation documents or if it contains errors or oversights that are capabie
of being corrected without touching on the substance of the tender. Any
such deviations shall be quantified, to the extent possible, and
appropriately taken account of in the evaluation and comparison of

tenders.

The procuring entity shall not accept a tender:

(2)
(®)

If the supplier or contractor that submitted the tender is not qualified;

If the supplier or contractor that submitted the tender does not accept a

correction of an arithmetical error made pursuant to subsections (1) (b) of this

section;

(©
@

If the tender is not reéponsive; and

In the circumstances referred to in section 15.
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The procuring entity
acGepted 'in-order to
. paragraphs (b) of this subsections, in a¢cordance with the procedures and

“-criferia set forth in the solicitation do¢uments: The procuring entity shall

. then présent findings t6 the CPRB or MPRC-whichever one is applicable.
‘be used that has not- been set-forth-in the solicitation

S AN eriterion shall
" dootmients:

" The suécessful tender shalt ber *

(R -Theféﬁdérzwit:h the --lowé_st» tender price, subjeéct to any margin of
preference applied pursuant to patagraph (d) of this subséction; or

@) If the proguzing entity has so sﬁpuié,fed in the solicitation

L déciments, the Towest evaluated ~téndeﬁascéﬂainéd"'bﬁ the basis of . -

“eriteria specified in the solicitation: documents, ‘which criteria shall,
“ "o the extert practicable; be obj ectiveand quantifiable; nd shall be
given a relative weight in the evaluation procedure or be éxpréssed

in monetary terms wherever practicable. '

shall evaluaté aﬁd-cé}mp'a're the tenders that have beent . -
‘ascertain: the -successful tender, as defined in -

“y

+

{bj(ii) of this:subsection, the procuridg éntity aiiay :consider--only the

(i) - the tender price, subject to ny margin *of . préférence -applied

pursusint to paragraph (d) of this subsection;. - - .0

(i) the cost of operating, maintaining and répairing the
ST Sofistruction;, the time for delivety of the:goods, =completion of
. . Gonstiuctien | or+provision - of . the - services; the :functional
' chatacteristics of the goods or construction, the terms of payment
d of guaxantees in respect-of the goods, construction or services;

(i)  the effect that acceptance of 2 tender would have on the balance of
. payments position and foreign exchange reserves -of Kiribati; the
countertrade afrangentents offered by suppliers or contractors, the
extent of local -content,  including "manufacture, labour and
rhaterials, in goods, construction “or’ services -being offered by
supplers or contraciors, the economic-development potential
offered by tenders, including ~domestic' -investment: or ‘other
business activity, the encouragement of employment, the
reseivation of certain -production for -domestic suppliers, the
. iransfer of technology and -the -development -of managerial,
scientific and operational skills; and

oods or




' 'the s’ohcztatlon* documents pursuant to'section 27(5) for the purpose of evaluating and
“-comparing tendets. I R

- (Lv) natlena} defense and secunty ccﬂslderauons :

o (de Ifauthonzed by the procuremen’c regulaﬁons subJ ect to the approval of the
“ .. Chief Procurement. Officer for purchases of valué greater Than $50,000 or -
 the Permanent: Secretary of the procuring ministry, foppuichases of valhie. .-
$50,000 aiid less in evaluating-and compating fenders d procuring entity |
may grant a margin of preference for the benafit of tenders for construtction
by domestic contractors or for: the: benefit of tenders for domestlcally
produced gqods or for the benefit of domestic supphers of services. The
- margin of - preferenceé shall- be. cajculated. .in accordance with “the
procurement regulations -and: reﬂected in-the record of the procurement

proceedmgs

g *.__:: S STl

T - T

(5) When tender pnces are expressed in two .or moie currenc1es the tender pnces of
+all tenders shall be converted to. the samé currency; and accordmg to the rate specified in

S 3

~..7,the procuring entity may-fequire the supplier or-confractor submifting the tender that
* has beex found to'be the successful tender pursuant to.subsection (4) (b) of this section to

" 35.. . No negotiations shai’l_take place between the procuring entity and a supplier of

 further- demionstration. shall ‘be set, forth in. the, solicitation documents. Where
_prequahﬁcaﬁon proceedmgs have been: engaged 0, the cnterla shall be the same as those

(7) If the suppher -0F contcactor submlfbng the Successﬁll tender is requested 1
- demonstrate again its quahﬁcatmns in accordance Wlﬂl subsecﬁon (6) of this section bit
- fails to de so, -the procuring entity shall reject that tender, and shall select a successfil
. tender,. in dccordance with subsect}.on 4 of tbls section, from among the remaining
tenders, subject fo the right of the procuring entity, in accordance with section 12(1), to

-involved officially in the examination, evaluation of comparison of tenders or in the =
_decision on which tender should be accepted, except as provided in section 11. :

Prohibition of negotiations with suppliers or contraciors

(6)  Whether or not it ']iés""'éngégéd in ﬁfédﬁaﬁliﬁﬁéﬁbh"ﬁioceédicgfs' pursuant 16 section

demonstrate again ifs qualifications in accordance with. criteria and procedurss
conforming to the provisions of section 6. The criteria and procedures to be used for stich. -

used in the prequallﬁcatton proceedmgs

7.

I‘Q}ﬁCi’ all remammg tenders.

(8) Infor’mahon ’Ielatmg to the exam_inaﬁo_ﬁ, clarification, evaluation and comparisod
of tenders shall not be.disclosed.to suppliets or coniractors or to any other person not =

contractor with respect to a tender submitted by the supplier or contractor.
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Acceptance of tender and entry into force of procurement contraet ... .. -

.f.-, -

- .36 ( 1) Subject to secuons 12 (1) and 34 (7) the tender that has been ascertamed tc be ther'
¢ _sticeessful tender pursuant to section 34 (4)(b) shall-be accepted. Notice of acceptance of
the tender shall be given prompily to the suppher or contractor submitting the tender pnor

to due date of tender

ey B Nohmthstandmg the provisions - of subsection. (4) of tbls secﬁon, the
C -solicitation docwinents may require the supplier or contractor whose tender
-has been acpepted to. sign a written procurement contract, confomung to
‘the-tendef.r. In’-stich | cases; the procuring entity and..the: supplier or
contractor shall sign the procurement contract withini a reasonable period
of time after the notice referred to in subsection (1) of this section is

, dlSPaiCth to the S‘llppher of contractor

®) Subject to subsectton (3) of ﬂlIS sectzon, Where a Wn'tten procurement
contract is required to be’ signed:purspant -to. paragraph (a) of.this
subsections, the procurement contract enters into force when the contract

+ Is signed by the supplier--or contractor and - by .the procuring . éntity.

. Between ‘the tirne swhen the- notice- eferred to in: subsection (1) of this

“section iy dispatched o the supplier or coitractor and the enfry.into force
- of the procurement contract, neither the procuring entity nor the stpplier
+-or contractor shall take any action that interferes with the. .entry into force
- of the procurement contract or with its performance.

s,

(3)  Where the solicitation doecumerts stipulate -that- the - -procurement . contragt is
“subject to approval by a hlgher guthority, the procurement contract shall not enter into
- fotce béfore the approval is given: The solicitation: documents ‘shall -specify the estimated
period of timé following dispatch of the notice .of aceéptance of the tender that will be
reqtiired to-obtain the approval2A faiture to ebtain the.approval-within the time specified
*.in“the solicitation documents- shall not-extend the. ‘period of effectveness of -tenders
* spedcified: in"the - solicitation documents pursuant -to section 31(1) or the: penod of
effectiveness of tender securities that may be requlred pursuant to section 32(1). -

"(4) -+ - Except as provided in subsections (2)(b) and (3) of ‘this section; a procurement
“contréct in dcéordance with the térms and conditions of the accepted tender enters into
-foree when the notice referred to in subsectiori (1) of this section is dispatched to the
supplier or cortractor-that submitted the tender, provided. that it is dispatehed while the
tender is in force. The notice is dispatched when it is properly addressed or:otherwise
directed and transmitted to the supplier or contractor, or conveyed to an appropriate
- attthority for transmlsszon to the supplier or coniractor, by a mode authorized by section

S.

(5)  Ifthe supplier or contractor whose tender has been ac'ceptéd fails to sign a written
procurement contract, if required fo do so, or fails to provide any required security for the




performance of the contract; the-proctring entity.and the CPRB or. MPRC whichever one

' is applicable shall select a suceessiul tender in accordance with secfion 34(4) from amiong

© ¢ 'the remaining-tenders that are in force, subject to the right of the procuring entity, in

" aseordance with settion 12€1), to reject all remainirig tenders. The notice provided for in

= gubsection (1)-of this section shall be given to the supplier or contractor that. submitted
that tender. : Chreen e

- - (6)- - ~Upemn the- entry - imto . force of the _procurement_contract - and; if required;: the
-, provisién by the supplier-or contractor of a sectrity for the performance of the contract,
notiee’ of the: procurement: coniract shall be given:to gther suppliers or contractors, .
spécifying the name:and address of the supplier or eontractor +that has entered into the

- -+ contract and-the contract price.

= ... . PRINCIPAL METHOD FOR PROCUREMENT OF SERVICES

' ‘Notice of solicitation of EPrQ'posa}s e

37.(1)-“A prociwing ‘ entity shall solicit -proposals for services -or, where applicable, -
-applications to prequalify by causing a notice seeking expression of interest in submitting
& proposal or 1 prequalitying,as the case &y be; to-be posted-orn the-local-communtty— .
. + 'board id a conspicuous location and ptiblished in thé local press. The notice shall contain,
at & minimuam, the ‘name- and- address of the procuring entity, & brief description of the
services to be procured, ‘the -means of -obtaining the -request for proposals or
prequalification documents and the price, if any, charged for the request for proposals or .

. +

for the prequalification documents.

© (2): The notice shall also:be published, in. a language customarily. used in international
" drade; in a2 néwspaper -of ‘wide. international circulation zor.in’.4 " relevant “frade or
. professional publication of: widé international circulation except where, participation is
. ~lirnited solely to-demestic suppliers OF cOnj:racterS»pursuant;Ié section. 8(L).or where, in
- viewof the low valie of the'services to be prooured, the procuring entity de_cidcs that only
.domestic suppliers or contractors are likely to ‘be interested in submitting proposals. |

((3) -+ Subject to approval by the Chief, Procurement Officer .for purchases of value

greater thari $50,000 -or the Permanent Secretary of the proeuring ministry for purchases
- of value $50,000 and less, where direct solicitation is ‘necessary for.reasons, of economy
. and. efficiency, the procuring entity need not apply the provisions of subsections (1) and
© (2) of this sectioniin a case where: : . - :

(a) ~the services to be procured are available only from é_lh:oi’ﬁed number of
suppliers or coniractors, provided that it solicits proposals from all those
suppliers or contraciors; '
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.(b)" - the tirhe and cost required to examine and evaluate a large number of -
" proposals would be disproportonate to the. value of the services to be -
procured; provided that it solicits proposals from a sufficient number of

@

- suppliers or contrae‘fors to ensure effectlve compeﬁtton oz,

direct solicitation is the only means of enszmng conﬁdenﬁahty or is

" fxéquired -by redson . of- the hational: interest,. prowded that it solicits
“- proposals from. a sufficient number of supphers or-confractors fo ensure

effective conapem:ion.

i The* procuting: e‘ntity .shall ::provide - the request. for . proposals, or the
requalification dociments, to-suppliers or contpactors in accordance with the procedures
and requirements specified in the noficé or, in cases in which subsection (3) of this
tibm. apphes directly to -participating suppliérs or contractors.<The price that the
rotiuring “entity fiay chargefor- “the - réquest -for. proposals or, thé prequalification
tliments shall sreflect ‘orily the cost of printing and promdmg thém to suppliers of
jiractors: I prequalification proceedings have been engaged.in, the procuring entily
hall provide the request for proposals to each supplier: .or" contractor that has been
requahﬁed and that pays the pnce charged, if any

Iie ¥k

(@

@®

_(a) X -
O
O

“Confentsof requests Tor prupusals Tor services

The téquest for proposals shall include, at a minimum, the following informatioxi:

the name and address of the procuring entity; :

the language or Ianguages in W]:uch proposals are to be prepared

,ovedd

the manner place and deadhne for ’rhe subnnss:ton of proposals

1R

if the procuring ennty reserves the rlght to rej eot aIl proposals, a statement

to that effect,

the criteria and procedures in cenformfty with the prowsmns of section 6,

yélative to the evaluation of the qualifications of suppliers or contractors

~and relative to the further demonstration of ‘qualifications pursuant fo
secnon 7 (&);

"the requirements-as to documentary ewdence ‘OF other information that
“raust . be ~ submitted by suppliers or eontractors to demonstrate their
- qualifications; SRR

the nature and required characteristics of the services to be procured to the
extent known, including, but not limited to, the location where the services




~oor expressed, unless,the price is nof: a:reievant criterion;

O

* . are to-be provided and the desited or reqmred time, if-any, when th
. Services areto be prowded S

v Whether the proeo:mlg entlty is seekmg proposals as to various p0531bk
Ways of meetmg its needs :

NOR '- ]f supphers or contractors are - pemtted to submlt proposals for only e

- portion ofithe sérviees 10 be procured, 4 Eiescnptlon of the portion o

portions for which proposals may be submitted;

1

the currency or currencies in which: the pfoposal price is to, be formulatec

& ;the mianger in whleh the: proposal pnee is to be fonmﬂated 01' expressed
oo including: a statement.as to whether the- pnce is' to cover. elemeﬁts other
-than the: cost of.the services, such as relmbursement for, uansportahon
- lodging, -insurance; use of eqmpment, ditties or taxes; unless the price is

i ot a relevant eriterion;

the procedure selected pursuant to seetlon 41(1) for ascertalmng the

(0)

®)

@

(m)

()

T Eticcesstul proposal; e i S T S P R

the. eriteria to be used in determining the successful proposal, including
any margin of preferénce to be useéd pursuant to section 39(2), and the

relatwe weight of sueh criteria;

the currency that will besed for the purpose of evaluating and eomparmg

proposals, and either the exchange rate that will be used for the conyersion

<+ oft proposal prices-into that.currency or a statement that the rate published

by a specified ﬁnanc1al ingtitution prevaﬂmg on a speozﬁed date will be

- ised;

if alternatives to the characteristics of the services, contractual terms and

conditions or other requitements set forth in, the request for proposals are
. - permitted, a statement to that effect and a desonptlon of the manner in
-+ which alternative proposals are to be evaluated and oompared

the name, functional title and address of one or more officers or employees

- of the proeumg entity who are authorized to commupicate directly with
. and to receive communications directly from supphers or contractors in

connection with the procurément proceedings, without the intervention of
an intermediary;

the means by which, pursuant fo section 40, suppli_er_s or confractors may
seek clarifications of the request for proposals, and a statement as to
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.. suppliers or confractors;

.: the. tezms and conditions of the _procurement contract, o the extent that

any, to be 51gned by the parues

f the- portm: et AS)

1 - regulations chreotly peri.ment to.the procurement proceedings, provided,

B SRR . vhowever; that the. omission: of any.such reference .shall not constitute

to be formij grouzids for review under. sectlon 32,01 give rise; 10 hablhty on the part of
"iT the procurlng entﬂ.y, - o )

;d or expre< ® notice of the ngh't prowded under sectlon 52 to seek review of an act or
elements 4. .. -decision-of; or procedure followed: by, the procunng entzty in relation 1o
E@SPQI’@@&:Z—- ;the proc‘arement proceedmgs L

esstheprig . .- v, o

i BN R a,uy foxmahtles that w1H be reqmred once the prqposal has been accepted

T s - .. . for a;procurement contract fo enter into force, including;, where applicable,

scertaining: .- :the-execution of a.written procurement.contract, and approval by..a higher

T e g e

rrEhar b

osal, mcluc

39(2) and S

he convers

rate pubhs] .

1 date willi

ial terms ¢
proposals
16 manner

r employe
directly w
ntractors
ervention

ractors m
ment as

.. ; whether the procuring entity. m’cends ai t}:us stage, fo gonvene a meeﬁng of: .

they are already known. 1o the procunng entlty, and the comract form, if

';_-references to tbls Ac’f the procuxoment regulauons and other Acts a;nd-

My

dlspatch of the -notice of acceptance, that will: be requiired o obtain the
approval and

V) - any other reqwements estabhshed by the proeurmg enmy in conformﬂy

-+ with this Aet and the procurement reglﬂatlons relating to the . preparation

. .1 and subinission of proposals and - to other aspects -of. the’ procurement
-proceedmgs T - Y

Cntena for the evaluatmn of proposals

: 39.(1) The procurmg enttty shall estabhsh cnterla for evaluatmg the proposals and

determine-the. relative weight 0. be.accorded to eaoh such criterion and the mariner in.
which-they -are to .be apphed in. the evaluation of proposals. Those crltena shall be
notified to suppliers or contractors n the request for proposals and may concern only the

; fo]lowmg Cwtet
(a)  the quahﬁcauons expenence reputa‘aon, re11ab1]1ty and professmnal and
managerial competence of the supplier or contractor and of the persozmei
to be mvolved in provldmg the services;
{d) the effecﬁveness of the proposal submltted by the suppher or contractor n

meeting the needs of the procuring ennty,

nty“or—the—%(wenramkﬂle“estlmated—penod of timefollowing """ ..




=

- (¢) theproposal price; subject to-any margin of preferenice applied pursuant to-
subsec‘aon (2) of this section, including any ancillary or related costs;

o (dy - the sffect that the acceptance .of a proposal will-have on the balance of
L fayifients positictidnd foreign: exchangé reserves--of. Kiribati and the
budget, the extent of participation by 16cal - suppliers -and contractors, the

‘econpomic development petentral offered by the proposal, -including

domes‘ae ‘nvestnit “or  6thér “business activity, the’ encouragement of

emp’ioyment, the transfér of ‘technology; the developraent of managerial,
: ’?'?‘:‘solent]ﬁc and opérational skills zmd the eountertrade arrangements offered
- By suppliets orcontractors; and; <. ¢ S i

(‘e) natlonal defense and seounty censlderanons

: '(2) Ifauthorlzed by the procurement regulatrons and Sllb_] ect to: approval by the Chief

Procurement Officer for purchases of value ‘greater than $50,000 or the Permanent

* Secretary of the procuring ministry for purchases of value $50,000 and less, in evaluating

- and-cofipating the proposals, a procunng enitity mdy giant a margin of preference for the
"-‘fbeneﬁ't of domestle supphers of servrces Whrch shall be calculated i accordance Wl‘th the

- Clanﬁcatlon and modrﬁcaﬁon of requests for proposals

40.(1) A supplier or contractor may request a clanﬁcahon of the request for ‘proposals

iﬁ'om ‘the proeurmg éntity. The procuring eritity shall respond to any request by a supplier
| ordonitactor for clarification of the réquést for proposals that is feceived by the PrOCUring
* entitywithin a feasonable time prior 10 the deadline for the submlssron of proposals. The

proeuring entity shall respond within a reasonable time so.as. to enable the supplier or
contractor to make a timely submission of its proposal and shall, without identifying the
source of the request, commumicate the clatification to-all suppliers -or contraétors to
whrch the procurmg entﬂy has provrded the request for proposals

3 -(2) : At a:uy time prror tothe deadlme for submlssmn of proposals, the procuring entaty
may, for ‘any reason, whether on-its’ owh initiative ot ‘as a‘tesult ‘of a- request for
clarificatiof by a supplier of contractor;’ modify the request for proposals by issting an

addendum. The addendum shalt be communicated promptly to all suppliers or contractors
to which the procuring entity has prowded the request for proposals and shall be binding

-on those supphers or comractors -

(3) If the procuring entity cobveénes a meetmg of supphers or contraetors it shall
prepare minutes of the meeting contgining the requests submitted at the meeting for
clarification of ‘the request for proposals, and its responses to those requests, without
identifying the sources of the reqeests 'The minttes shall be provided promptly to all
suppliers or confractors participating in the procurement proceedings, so as to enable
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-

~-those’ supphe:s or - contractors to* take” the minutes mfo ‘agcount. i’ propanng -their

| proposals.s

;Chozce of selectlon procedure

i 41 (1) 'Ihe procuzmg em‘l‘fy E ascertammg the successﬁll proposal ShaJI use the .

‘proceduré-provided: for in-sections 42:(2)(a); 42(2).(b); 43 or 44 that has been nomﬁed to
supphors or contractors in the requost for proposaJs :

BN SR Y4

(2) The procuring entify shaﬂ molude in the record reqmred undcr sectlon.ll a
.statement of:the igrounds and . circumstances- on.-which. it relied to gushﬁz ’che use of a

- selection procedure pursuant to- subsection (1) of t}ns segtion,

(3)  Nothing in this chapter shall prevent the procunng enﬁty from resortmg to an
impartial panel of external experts in.theselection-procedure. - - .-

Selectlon procedure without negotlatmn

42 (1) Where the procu:rmg enhty, in accorda:oce w1th sectlon 41 ( 1), uses the procedure -

provided for in this section, it shall establish a threshold with respect to quality and

.

i

" technical aspects of the proposals'in accordance with the criteria Other than price as set
- otit:in the request for proposals and rate each: proposa} in, accorda:nce with such criteria
-and the relative-weight and manner:of’ apphcatlon of - those- criteria as set forth in the

| request for proposals. The procuring entity shall then compare the prices of the proposals

that have attamod a ratmg at or abovo the throshold
(2)‘ The successful proposal shall then be - e DA
{a) o the proposal Wlﬂl the lowest pnce or. .

L) - the proposal w1ﬂ:1 the best combmed evaluatton n. ton:ns of the criteria
other than price referred to in subsechons (1) of this section and the price.

Selectxon procedure mth simultaneous negoﬁaﬂons

43, (1} Where the procm‘mg ennty, in accordance ‘Wf[h section 41 (1) uses the procedure
" provided for in this section, it.shall engage in negotiations with suppliers or contractors
that. have .submitted ‘acceptable . proposals and .may seek or.permit revistons of such
proposals, provided that the opportfunity to participate in negoha’dons is extonded to all

such suppliers or contractors.

(2)  Following completion of negotiations, the procuring entity:shall. request ail
suppliers or contractors remaining in the proceedings fo submit, by a sp ecified date, a best

-and ﬁnal offer with respect to all aspeots oftheir proposals.




~

. - puzsnant to sections 43 or 44 shall be confidential and, subject fo section 11, one party o ,
~ - the "negotiations shall ot x¢veal to any-other person-any technieal, price or other -
+ information relating to the negotiations without the conisent of the other patty:

, PARTV L _
- PROCEDURES FOR ALTERNATIVE METHODS OF PROCUREMENT

Two-stage tendering

~ 46.(1) The provisions of Part I of this Act shall apﬁy to tw:o-stage }Bﬁd@l’jll'g
¢ procepdings exceptio the extent those provisions are derogated from in this séction. "

(2)  The solicitation documénts shall call upon suppliers or confractors fo submit, in
the first stage of the two-stage tendering proceedings, initial tenders containing their
proposals without a tender price. The solicitation docyments- may *solicit : proposals
relating to the technical, ‘quality or other characteristics of the goods, construction or
" ervicés aswell as to: confractual terms and conditions of supply, and, where relevart, the
professional and techinical competence and qualifications of the suppliers o coritractors.

* supplief or ¢ontractod whose fender has not been réjected -pursuant fo sectivns 12,.15 or
© 34 (3) concerning any aspect of its tender. P S R

“'(4) " In'the sécond stage of the two-stage tendering proceedings, the'-proé:uxingientity
shall invite suppliers or contractors whose tenders-have not been rejected to submit final
. tenders with prices with respect to a single set of specifications. In formulating those
specifications; the procuting entity may delete or modify any aspect, originally set forth in
' ‘theé® solicitation - dociments, - of the- techhical .or ‘quality ; charactetistics -ofithe goods,
“construction’ 61 sérvices 1o ‘be procured, ‘and-any. criterion -originally-set -forth in. those
documients for evaluating and comparing tenders and for ascertaining the successful
tehder, and-inay add new ‘characteristics of criteria that conform with this Act. Any such
deletion, modification or addition shall be communicated to suppliérs or contractors in
the invitation t6 submit final fenders. A supplier or contractor not wishing to submit a
 final tender may withdraw from the tendering proceedings without forfeiting any tender
security that the supplier:or contractor may have been required to provide. The final
tenders shall be evaluated and compared in order to ascertain the successful tender as

* defined ini section 34(4)(b).
Restricted tendering

47.(1) (8 ~ When the procuring entity engages in restricted tendeting on the grounds
referred to in section 20(a), it shall solicit tenders from all suppliers dnd
contractors from whom the goods, constniction or services to be procured

are available. -




F i

'(2) . Wheﬁ the ﬁroounng entity :eﬁgage':s:iﬁ r;sﬁictéa'

40

(b)) When the procuring entity engages in restricted tendering on the grounds |
rgferredto in.section 20(b), it shall select suppliers or contractors from
whom fo solicit tenders in a non-discriminatory manner and it shall select |
a sufficient number of suppliers or confractors fo ensure effecﬁve
competition. St

f:e]:rdering',’ it shall cause a notice

of the restricted-tendering proceeding to be posted on the local-community board ina

comspicuous location and published in the local press.

(3). - The provisions of Part 1T of this Act, cxcept section 24, shall 2pply to restricted

tendering proceedings, except to the extent that those provisions are derogated from in

.this section. +-

bt

e Request for. pfoposéis’ .

- 48(1) Requests er proposals vs_h,aﬂ be =Iaddvress__ed {o as many suppllers .o_r; contractors as

. practicable, but to at least three, if possible. =« T R

- determine the relativ
+.which they are to-be applied in

~(2y T The procuring entity shall pubhisirin-a-newspaper éﬁda—mtemaﬁonalrcma}monﬂ

ant trade publication or technical or pgéfessional journal of wide infemational

or in a relevan MO
circulation a notice seeking expressions of interest in submitting. a, proposal, unless for
it undesirable to publish

reasons of econoty or efficiency the procuring entity considers

' such: a potice; the notice shall not confer any rights on suppliers or contractors, Hcluding
. .any.right to'liév,é"z'i'proposal.evaluat_ed-: . P R

Tﬁe-:pj:qcuﬁ};g .entity: ‘S}.lall establish the t,c_j._'it'eﬁa for. .@Yaluatiﬁg fhepmposa.is _and
e weight-to be accorded fo éach such critérion and.the, manner in
in the evaluation of the proposals. The criteria shall concern:

(@. the fclativc._.managerial and t_echniéai =cdi*npe_ten¢¢ of -'_'th‘e suppher or
conlracter; - T e _

(b) © «the eﬂ'ecﬁﬁen@ss of the pibposal 'Sﬂhﬁiﬁ.@d by the suppliér d{éb;it}ﬁg"cor in

_mesting the needs: of the procuring entity; and

(c)  the price submitted by the supp]iér or contréctqr for carrymg o_u_f its
proposal and the cost of operating, maintaining and repairing the proposed
goods or construction. e
(4). = A request for proposals issued by a proc ing enity shall include at least the
following information: : S

(a) fhe nare and address of the procuﬁﬂg entity;
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‘parameters to Wblch the proposal must conform, as well as, in the | case of
- procurefient - of construction, the, location of any. construction to be
effected: and, in. the case of serwces the locatlon where they are t6 be

prowded

(o) .the cntena for avaluaﬁng ’che proposal expressed m monetaxy terms to the
extent practicable, the relative weight to be given to each such criterion
and the' manner ih- which they Wﬂl be apphed in the evaluation of the

proposal and L T RN

(d) the desn‘ed formai and any msjructzons mcludmg any : reIevant tzmetables
applicable in respect of the proposal. :

(5 Any modification or cian.ﬁca’mon of the request for pmposals Jncluding
modificationt of the criteria for evaluating praposals referred to 1n subsection (3) of this
section, shall be communicated to, all supphers or gontractors partlmpatmg iri. the Tequest-

. fors proposa,ls proceedmgs

. (b) g a doscnptlon of the proouxement need mcludmg ﬁe tecbmoal a:od other }

— ~_=(A&_ S
:é:c_i._isclosure _o__f_thelr conttcnis_ to_ .competmg supphers or, com:ractors.

I

- -(7) The proounng en’uty may engage 1n negotlatlons Wlth suppllors or contractors Wlth
respect to their proposals and may seek Or. permit revlsmns of such proposals prowded

that the foﬂowmg cond:mons are satisfied:

: (a) - any negonanons befween the procurmg entlty and a suppher or con'i:ra,c‘cor
T shall be conﬁdentlal I o

(b) | subjoct to seohon 11 one party to the negotlaﬁons sha]l not :reveal 0 any
;- other person any technical, price or other market information relating to
the negoha’oons without the consent of the other party and "

| {c) . _the opportumty to parttclpate m negohations is, extended to all supphers or
coutractors that have submitted proposals and whose proposals have not

been rejectad.

(8)  Following completion of negotiations, the procunng entﬂy shall request all
suppliers or contractors remaining in the proceedings to sub:o:ut, by a spemﬁed date, a best

and final offer wwith, rospect toall aspects of then‘ proposals

{9 ’I'he proou:mng enmy sha]l employ the foﬂowmg prooeoures in the evaluanon of
proposals: : : S :




42

A

‘(&)  only the ¢riteria reforred to in subsection (3) of this section as set forth in
7 the request fof proposals shall bovonsidered;

. '(r_';»)f o »t};e'-_éffci;ﬁ%;éﬁe’s_"s"éf‘f_a p’_r_@pq'saf iri mesting the needs of the procuring entity
‘ shall bs evaludted séparately from the price; and, “ - |

the price of a proposal -shall ‘be considered by the procuriag entity only

(o) . the hall ,
7 dfter completion of the technical evaluations ©

)N “Asiy award by the’ prociring entity ‘shall-bé made to the supplier or contractor |
whose proposal best meets the needs of the proctring entify as defermined in accordance
_with the-criteria for evaluating the proposals set forth in the request for proposals, as well |
a8 With the félative weight dnd rnannét of application of those ériteria indicated in the
request for proposals. A ce L e ;

“U49.(1Y T competitive” negotiation. proceedings, the -procuring entity ‘shall- éngage-in
negotiations with a sufficient number of suppliers or cotifractors {0 eiisurs " effective

__competition.

@) Any requiremetts,’ guidelines, documénts, clarifications- 6f “other ‘ information
relative to the negotiations that are communicated by the procuring entity to a supplier or
contractor shall Bé comumicated on' an equal ‘basts to-all other suppliers or contractors

" ‘engaging n negotiations sith the procuring entity relative to the procirement.

(3) - Negotiations between the procuring entity and a supplier or contractor shall be
sonfidential, | #d, except "a8 provided- ifi- section “11(2) and :{3), ome party to those
negotiations shall not reveal to any other person any’ technical; -price or other market
~ information relating to the n_egoﬁaﬁo_ns without the consent of the other party.

@) Following “complétion” of negotiations, the procuring - entity shall request all
_suppliers or cohtractors fematning in the procéedings to'subiuit, by a specified date, a best
and final offer with respect to all aspects of their proposals. The procuring entity, through
the CPRB of MPRC whichever ons is applicable, shall select the successfil offer on the

bakis of Siich best and final ffers;

Request for quotations

50.(1) The procuring entity shall request quotations from as- miany: suppliers or
contractors as practicable, but froni at least three, if possible. Each supplier or contractor
from whom a quotation is requested shall be informied whether any elements other than
the charges for-the goods o services themselves, such as afly- applicable transportation
and insurance charges, customs duties and taxes, are to be included in the price. '
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-,

- —

L

@ ‘_Each_s:uppﬁe-r or contractor is permitted to give -oﬁly Vorié‘p-ﬁ(:e qﬁéﬁtaﬁon:ailﬁ-is fiot”

. permitted to lc_liran}ge;ijts quotation. No 'ggzgqﬁatiqps' shall take place between the procuring -
T er 1d B suppher orcontractormihrespect toa qﬂétéiidﬁ"éqbﬁﬁt_téd by the supplier or

(3) The procurement contract shall be dwarded to'thg _supp]iéij or contraetor that _gave
. the lowest-priced guotation meeting the needs of the procuring entity. -

' Sitid sbittie procurenidat -
SRR C T L RIgp T TR

& clfoumistiricis st forth ' $edion 22 theprocunngenﬁty may procure the

“aoods, Edtstriiction ot 'sérvices by soliciting a progosal of price quotation from 4“single
supplier of contractor. U T e e

"PART VI

F R e

Right to review

nS:.,:(':'_2)-.éﬁf‘.tbié_'—_s?9ﬁ9§zr.—_&aﬁé—r$§1§}pﬁ_§i‘;érfeegiﬁacfﬁftﬁafclaizﬁm-
sutfer, loss or injuiy'due t6'a brcach of 3 duly imposed on the

. 32.(1)" Subject to Sibse
. have suffered, or that may
., brocurmg entity

by this Act may seck review in accordance with section's 53 to 56:

(2)  The following shall not be subject to the review provided for in subsections (1) of
ihis section: -

@ the selection of a method of procurement pursuant to sections 18 to 22;
(b)  the choice of a selection proccdurs pursuatit to section 41(1);

C© the limitation of procurément proceédings in accordance ‘with section 8 on
. thebasis fationality; v -

L@ a d801510n5ythe proctmng entity under section 12 1o reject all tenders,
(e)  arefusal by the procuring entity to respond to an expression of interest in
 paticipating in fequgést‘—qu—profp&:alg' proceedings plirsuant 1o section 48

. @pand

(H  anomission referred to in section 27(t) or section 38 5).
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fhan $50 OOO or the Chlef Preeu:cemeﬂt Ofﬁcer of the proeurmg mjmsuy for purc}iases o
-_Value$5000()andless : , o , j

’ (2) The Mlmster for purchases of Value greaier than $50 OOO of the Chlej

Procurement Officer of the procuring ministry for purchases _:_of yalue. $50_,OQO a:nd less

shall not entertam a complamt, unless it was submltted mthm 20 days of When the

o complamt or of when that supp 'er or contractor should have become awa;re of those !
circumstances, whichever i is earlier: ' : ;

(3) The - Minister for purchases of valpe greater than $50,000 or the Chief
- Procurement. Officer of the procuting, mlmstry for purchases of value $50,000 and less
néed not entertain a complaint, or contine t0 entertain a complaint, after the procurement

contract has entered into force. s

(4), _ :Unless. the .complaint is_zesolved by, mutual, ag;reement of the supplier or

. ‘coﬁi:ractor That. submﬂtea frand the. PIOCHTIAE, CHtity,: me Vinister for: purcnases of Valte
greater than $50 000 or. the Chlef Procurement Ofﬁcer of the’ procurmg ", __mstry for
purchases of value $50 000 and less shall, within 30 days after the submission of the

complaint, issue a written decision. The decision shall:

(a)  state the reasons for the decision; and

(b,j " Jf the complamt is upheld in Whole or in part, mchcate the corrective
measures | that ag 1o be taken -

(3) | It the M_lmster for purchases of yalue greater than $50,000 or the Chief
Proeu:ement Ofﬁcer of the procuring ministry. fer purchases of value $50,000 and less
does not issue a decision by the time specified in subsection (4) of this section, the
.supplier or .contractor submlttmg the .complaint is entifled immediately thereafter to
institute proceéedings under section 56. Upon the mstztu’aon of such proceedings, the
competerice of Head of the Procuring En’aty to éntertain the eompiamt ceages.

: (6)  The dec1sxon of the Mlmster shall be ﬁnal unless proceed:ngs are mstltuted under
section 56. The decision of the Chief Procurement Officer for purchases of value between
$50,000 and less should be referred to the Minister should there be complaints associated

with such procurement.
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Certam rules apphcable to review proceedmgs

'%::4 (1) Prompﬂy aﬁer the subm:xsszon of a complami under sechon 53 the Chlef
Procurement Officer, through the secretariat, shall notify all suppliers ‘or contractors
participating in the procurement proceedings to Whlch the oomplamt relates :of the

-submission of the complaint and of its substanee. - -

- (2) Any such suppher or contractor or any govemmental authonty Whose mterestsl are
or oould be. affected by, the review proceedmgs has a nght to par£101pate in the review
proceedings. A suppher or contractor that fails to participate in the rewew proceedmgs is

~ barred from subsequently making the same type of cIa;un

3. A copy of the decision of the Minister _shall be furnished. within {ive days after the

issuance of the decision to the supphe:r of eontractor subrmttmg the complamt to the
procuring entity and to any other supplier or contractor or governmental authority that has
participated in the review proceedings. In addition, after the decision has béen issued, the
complaint and the decision shall be promptly made available for inspection by the general
public, provided, however, that no information shall be disclosed if its disclosure would

,be-co:atraxy-‘to—._ - .ou}d:mpede'ﬁzct‘eﬁiomemenﬁ"“ma B6E-bé-1n-the-public- moierest;
. would prejudlce legltlma’ce commercml interests of the part;es ‘or would inhibit fair .

competmon

Susp ension of pro cureme'nt proceedings

55, (1) The ’mmoly subrmssmn of a complamt under sectaon 53 suspends the procurement
proceedmgs for a period of seven days, provided that the” complaint is not frivolous and
contains a declaration the contents of which, if, Jproven, demonstrate that the supplier or
oontractor will suffer meparable injury in'the absence of a suspensxon, it is probable that
the complaint will suceced and the - granting of the suspension would not cause
disproportionate harm to the procurmg enttty or to other supphers ot contractors

(2) When the procurement oontraot enters into force the timely subz:mssmn of a
complaint tnder section 53 shall suspend performanoe of the procurement contract for a
period of seven days, provided the complamt meets the reqmremen‘ts set forth in

subsection (1) of this séction.

) The Minister may extend the suspension provided for in subsection (1) of this
section in order to preserve the rights of the supplier or contractor Submitting the
complaint or commencing the action pending the disposition of the review proceedings,
provided that the total period of suspension shall not exceed 30 days.

(4) The suspension provided for by this section shall not apply if the procumlg entity
-certifies that urgent public inferest conmderaﬁons require the procurement to proceed.
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o The cerbﬁcaﬂan, which shall state the psfezmds for the finding that such urgen
. considerations exist and which shall be made a part of the record of the procurement
proceedings, is coﬁciusnfe with respect fo 531 1eveis of revzew ezcept judicmi Ievzew

,(5)- Anry decision by the procuring enﬁty under this section a:ad the grounds and
' clrcmsfances Therefor sbaﬁ be made part of the recerd of the pmcuremsnt prﬂceedmgs

: Judzclalrewew - . . R

- 56.  The Civil Court of Appeals bas 3unsdlct10n over actions pursuant to section 52
o a:nd petltmns for }udxcaal review of decisions made by review bodies, or'of the failure of
' those bedies to make a decusmn Wfrbm the prescn'bed tzme-hrmt under section 53 L

PART VII
. GOVERNMENT OWNED COMPANIES AND STATUTORY CORPORATIONS

 Définitioh”

: .__.____(af Céipltal eqmpmem: means. assels of a (mvemment -owned- eompany or-a -
statutory corporation with a life span extending over 12 months, excludmb its

trading stocks;

(b) “Government owned companies” means any company mf‘expﬂrated tnderthe
. Companies Ordinance (Cap 10A) in which all the shares or the magonty of
shares in the company are held by or on behalf of the Govemment

(Y “Statutoxy corpora_i:{on‘ means 'a;uy ‘of thé foﬂowmg statutoxy ‘coiporations-
" () BroadGasting and Publications Authonty
(i) " Development Bahk of Kiribati
(1i1) Kiribati Housing Corporation
(i) Kiribati Tnsurance Corperaﬁon
(V) +* Kiribati Ports Atdhiorty
(vi) Provident Fund Board

(vii) Public Utilities Board
A&_:t binding
'58. This Act shall bind all Goverriment owned companies and statutory corporations. g

Pracuring enﬁty

59 (1) The procuring entity for purchases of capltal equipmeént $50,000 and Jess shall be -~
the Board of a Government owned company or a statutory corporation and the provisions -
of this Act relating to the Permanent Secretary of the procuring ministry for purchases of -
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- value $50,000 and less shall apply mﬂtaﬁs mutandls to the Board of a Government ovwned -
company or a stafufory comora‘i:on . :
L (2) The procuring‘"éﬁtifj in respect of ‘& Government Gwned éompany and a statutory
corporation for purchases of capital equipment greater than $50,000 shall be the Chief
- Procurement Ofﬁccr. L _ _ o _ L
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- THE PROCUREMENT CODE, e e

. EXPLANATORY MEMORANDUM = ...

This Act sesks to establish a new law to govern the way the government procurernent

system is to operats in such a manmer which will promote economy and efficiency: in
government procurement, open competition and an equitable paiticipation of the private
sector, and transpatency in the procedures relating to government procurement. =

Section 1 relates to applicability of this Aci to all government procurement except fo f
procurement involving national defense or national ée(:mity, procurement restricted by
the Plant and Quarantine Ordinance (Cap. 72), and those excluded by the procurement
regulations. 7 _ , : :

Section 6 provides the qualification criteria for suppliers or contractors interested tofake + |

part in the procurement proceedings.

Section 7 explains the procedures fo be followed for pre-qualification of potential |

suppliers or contractors.

" Section 8 provides that there should be no discrimination on the basis of nationality " |

otherwise it should be clearly highlighted to suppliers or confractors the contrary.

Section 11 relates to safe keepi g of records of the procuremient proceedings an
discusses what information should not be disclosed. '

Section 12 allows the prqc.ming'ehtity to reject all tenders, proposals, offers or quotation
before acceptance or selection of the successiul bidder. § =

Section 15 gives the GPO and the PS of the procuring ministry the right to reject a tender,
proposal, offer or quotation in the event that the supplier of contractor is involved either
ditectly or indirectly in giving of gift 5o as to gain favour from the procuring entity.

Sections 20, 21 & 22 explaid the conditions for use of the restricted tendering, request fo
quotation and single source procurement.

Section 23 exempts domestic suppliers or contractors and low value of goods
constraction or service from the tender or pre-qualification proceedings.

Sections 24, 25, 26 and 27 outlings the procedures for soliciting and inviting tenders and

7

applications to pre-qualify.
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‘procuring entify"and the response expected of the procuring entity to prowde the
clarification to supphers and the ﬁecessary actionon a umeiy fash;on_ -

: Secﬁens 29, 30,31 and 32 explams how tenders should be dealt mth, that is, deadline for
subrmssmn, extension of dead]me a:ad tender seemﬁes ,

N Seetlons 33 and 34 explam the procedures for examlnatzon “evaluation and companson of
tenders

Section 35 prohlblts neootlat{ons with respect to a tender to take place between the

tenders.

« Sections. 37 to 45 explain the procedures to be followed for the procurement of services
from invitation of proposals to selection of successf!ﬂ supplier or contractor.

Sec’uons 46 to 51 explam the various method of procurement. Sections 52 to 56 explain
the procedures to be followed for complaint and review.

B Sectlon 28 expiams how supphers could request for sohcﬂaﬁon doeuments from the .

procuring entity and the supplier or contractor before the deadline for submission of

Titabu Tabane
Attorney General
15 April 2002




